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The following releases relate to self-regulatory 
rule proposals and/or adoptions. 


34-16332 34-16334 34-16336 34-16338 
34-16333 34-16335 34-16337 


34-16340 Record production obligations of 
National Securities Exchanges and 
National Securities Associations. 


IC-10937 Proposing for public comment a rule 
which would deem certain compan- 
ies which have more than 40 percent 
of their assets invested in investment 
securities—and thus are prima facie 
investment companies for purposes 
of the Investment Company Act—not 
to be in fact such investment com- 
panies. [File No. S7-805; Comment 
period expires January 8, 1980.] 


IC-10938 Excluding from the definition of 
investment company certain issuers 
having specified characteristics, 
including that its outstanding securi- 
ties are beneficially owned by not 
more than 10 persons. 


ANNOUNCEMENTS 


34-16342 Extending comment period on Practi- 
ces in Fixed Price Offerings. [File No. 
SR-NASD-78-3; comment period 
expires December 15, 1979.] 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6147/November 14, 1979 


In the Matter of 


DRINKER BIDDLE & REATH PROFIT-SHARING 
PLAN 

1100 Philadelphia National Bank Building 
Philadelphia, PA 19107 


(18-59) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT INTER- 
ESTS OR PARTICIPATIONS IN THE DRINKER 
BIDDLE & REATH PROFIT-SHARING PLAN. 


DRINKER BIDDLE & REATH, a law firm organized as 
a partnership under Pennsylvania law, filed an appli- 
cation on August 13, 1974 for an exemption from the 
registration requirements of the Securities Act of 
1933 (‘‘Act’’) for interests or participations issued in 
connection with the Drinker Biddle & Reath 
Profit-Sharing Plan (‘Plan’). 


On October 18, 1979, a notice was issued (Securities 
Act Release No. 6138) of the filing of the application. 
The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in connec- 
tion with the Plan shall not be subject to the 
requirements of Section 5 of the Act, effective forth- 
with. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6148/November 15, 1979 


In the Matter of 


ARENT, FOX, KINTNER, PLOTKIN & KAHN 
PROFIT-SHARING PLAN 

1815 H Street, N.W. 

Washington, D.C. 20006 


(18-64) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE ARENT, 
FOX, KINTNER, PLOTKIN & KAHN PROFIT-SHAR- 
ING PLAN. 


Arent, Fox, Kintner, Plotkin & Kahn, a law firm 
organized as a partnership under the laws of the 
District of Columbia, filed an application on 
September 25, 1979 for an exemption from the 
registration requirements of the Securities Act of 
1933 (“Act”) for interests or participations issued in 
connection with the Arent, Fox, Kintner, Plotkin & 
Kahn Profit-Sharing Plan (‘Plan’). 


On October 18, 1979, a notice was issued (Securities 
Act Release No. 6137) of the filing of the application. 
The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a. 
hearing. 


e 





The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in con- 
nection with the Plan shall not be subject to the re- 
quirements of Section 5 of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16331/November 9, 1979 


A notice has been issued giving interested persons 
until November 27 to comment on the applications 
requesting withdrawals of the following common 
stocks from listing and registration on the American 
Stock Exchange, Inc.: 


THE PRESLEY COMPANIES, Par Value $.1875 
R B INDUSTRIES, INC., Par Value $1.00 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16332/November 9, 1979 


In the Matter of 


Proposed Rule Change by Philadelphia Stock 
Exchange, Inc. 


(SR-PhIx-79-9) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’’), notice is hereby given that on October 31, 
1979, the Philadelphia Stock Exchange, Inc. (‘‘Phix’’) 
filed with the Commission copies of a proposed rule 
change which deletes a provision contained in Phix 
Rule 1014, Commentary .15 regarding the permissible 
bid/ask differentials for expiring options which are in- 
the-money. 


Interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of this publication. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-Phix-79-9. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 8552, will be available for 
inspection and copying at the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
O:C. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to a 
national securities exchange and in particular, the 
requirements of Section 6 and the rules and 
regulations thereunder. 
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The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing thereof 
because the proposed rule change deletes a provision 
which is no longer necessary in view of the Commis- 
sion’s approval of a previous Phlix rule proposal to 
increase the bid/ask spread parameters. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16333/November 9, 1979 


In the Matter of 


Proposed Rule Change by American Stock Exchange, 
Inc. 


(SR-Amex-79-18) 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE AND ORDER APPROVING PROPOSED 
RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’’), notice is hereby given that on October 29, 
1979, the American Stock Exchange, Inc. filed with 
the Commission copies of a proposed rule change 
which amends the definition of spread and straddles 





see Securities Exchange Act Release No. 15886 
(May 30, 1979), 44 FR 32500 (June 6, 1979). 
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orders, defines combination orders, and accords to 
combination orders the same limited priority which is 
accorded to spread and straddle orders. 


Interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of this publication. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-Amex- 
79-18. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Com- 
mission, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. 8552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to a 
national securities exchange and in particular, the 
requirements of Section 6 and the rules and regula- 
tions thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing thereof, in 
that the Commission, by publication of a Commission 
Release (Securities Exchange Act Release No. 16114, 
August 16, 1979) and by publication in the Federal 
Register (44 FR 49538, August 23, 1979) gave notice 
and opportunity to comment upon a similar rule pro- 
posal by the Chicago Board Options Exchange, In- 
corporated (SR-CBOE-79-8), which the Commission 
subsequently approved. No comments were received 


on the CBOE rule filing. 1 


IT IS THEREFORE ORDERED, pursuant to Section 19 
(b)(2) of the Act, that the proposed rule change re- 
ferenced above be, and it hereby is, approved. 





lSee Securities Exchange Act Release No. 16127 
(September 21, 1979), 44 FR 56413 (October 1, 1979). 





For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16334/November 9, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY AMERICAN STOCK EXCHANGE, INC. 


File No. SR-Amex-79-19 


The American Stock Exchange, Inc. (‘“Amex’’) sub- 
mitted on November 1, 1979, a proposed rule change 
under Rule 19b-4 to delete Amex Rule 959.01 which 
requires that closing penny sell orders at $.01 which 
have been placed in the cabinet for execution and 
which can not be executed immediately must be filed 
in time sequence with orders to sell at 1/16 in the 
regular-way auction market. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
12, 1979. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine whether 
the proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-Amex-79-19. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the 
Commission, and of all written communications re- 
lating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 


the provisions of 5 U.S.C. 8552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organi- 
zation. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16335/November 13, 1979 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-79-17) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’’), notice is hereby given that on October 29, 
1979, the American Stock Exchange, Inc. (the 
“Amex’’) filed with the Commission copies of a pro- 
posed rule change which would add a commentary to 
Amex Rule 114, concerning Registered Equity Market 
Makers, as set forth below: (Italics indicate words to 
be added) 


Rule 114 


. . . Commentary 


.13 A Registered Equity Market Maker may not ini- 
tiate orders from off the floor as a market maker in 
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reliance upon the market maker exemtpion contained 
in Section 11(a)(1) of the Securities Exchange Act of 
1934. 


Interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of this publication. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-Amex-79- 
17. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the Commis- 
sion, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be with- 
held from the public in accordance with the provi- 
sions of 5 U.S.C. 8552, will be available for inspection 
and copying at the Commission's Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
national securities exchanges, and in particular, the 
requirements of Section 6 and the rules and regu- 
lations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing thereof, in 
that the proposed amendment to Rule 114 is 
designed to correct a deficiency in such rule as 
currently written. This modification was specifically 
requested of the NYSE by the Commission at the 
time it approved a nine month extension of Rule 114 
until April 30, 1980.1 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 





lSee Securities Exchange Act Release No. 16049 
(July 27, 1979). 
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For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16336/November 13, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-79-9 


The National Association of Securities Dealers, Inc. 
(“NASD”) submitted on October 9, 1979, a proposed 


and B.2. of Part V of Schedule D under Article XVI o 
its By-Laws. The rule change would discontinue the 
practice of applying a portion of the fee an issuer 
pays to have its securities listed on an exchange as a 
credit toward the NASDAQ System’s issuer fees. The 
NASD states that fundamental changes in the dis- 
semination and display of over-the-counter quota- 
tions in listed securities since the adoption of the 
NASDAQ issuer quotation fees in 1974 (especially the 
NASDAQ Consolidated Quotation Service and Secu- 
rities Exchange Act Rule 11Ac1-1) prompted this pro- 
posed change in policy. 


rule change under Rule 19b-4 to delete Sections noe 


Publication of the submission is expected to be made 
in thge Federal Register during the week of 
November 13, 1979. In order to assist the Commis- 
sion to determine whether to approve the proposed 
rule change or institute proceedings to determine 
whether the proposed rule change should be disap- 
proved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of 
publication in the Federa/ Register. Persons desiring 
to make written comments should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-79-9. 





Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Com- 
mission, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. 8552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organi- 
zation. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16337/November 13, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE OPTIONS CLEARING CORPORATION 


(File No. SR-OCC-79-7) 


Options Clearing Corporation (OCC) submitted on 
November 2, 1979 a proposed rule change, pursuant 
to Rule 19b-4 under the Securities Exchange Act, 
amending the timeframes during which members may 
submit instructions to OCC dealing with the segrega- 
tion of long positions. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
12, 1979. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federa/ Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commissions, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-OCC-79-7. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16338/November 13, 1979 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE STOCK CLEARING 
CORPORATION OF PHILADELPHIA 


(File No. SR-SCCP-79-14) 


Stock Clearing Corporation of Philadelphia (SCCP) 
submitted on October 31, 1979, a proposed rule 
change pursuant to Rule 19b-4 under the Securities 
Exchange Act, raising the fee for SCCP’s member-to- 
member envelope service from $2.00 per envelope to 
$5.00 per envelope. 


The foregoing rule change has become effective pur- 
suant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
12, 1979. Interested persons are invited to submit 
written data, views and arguments concerning the 
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submission within twenty-one days from the date of 
publication in the Federa/ Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-SCCP-79-14. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above-men- 
tioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16339/November 13, 1979 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (Par Value $2.50) of THE 
MANSFIELD TIRE AND RUBBER COMPANY from 
listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16340/November 14, 1979 


Record Production Obligations of National Securities 
Exchanges and National Securities Associations 


ACTION: Notice of proposed rulemaking. 
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SUMMARY: The Commission proposes to amend 
Rule 17a-1 [17 CFR §240.17a-1] under the Securitie 
Exchange Act of 1934 (the ‘“‘Act’’) to conform th 
text of that rule to Section 17(a) of the Act, as 
amended by the Securities Acts Amendments of 1975 
(the “1975 Amendments”). Rule 17a-1 implements 
the Commission’s recordkeeping and record produc- 
tion authority pursuant to Section 17(a) for national 
securities exchanges (‘exchanges’) and national 
securities associations (“associations”). 


DATES: Comments should be submitted on or 
before December 31, 1979. 


ADDRESSES: Persons wishing to submit written 
views should file three copies thereof with George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, Room 892, 500 North Capitol Street, 
Washington, D.C. 20549. All submissions should 
refer to File No. S7-807 and will be available for 
public inspection at the Commission’s Public 
Reference Room 6101, 1100 L Street, N.W., Wash- 
ington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: William 
S. Muller, Division of Market Regulation, Securities 
and Exchange Commission, Room 351, 500 Nort 


Capitol Street, Washington, D.C. 20549, (202 


272-2415. 


SUPPLEMENTARY INFORMATION: Prior to passage 
of the 1975 Amendments, Section 17(a) of the Act 
governed the record keeping and reporting obliga- 
tions of exchanges and associations.“ On May 14, 





IPub. L. No. 94-29 (June 4, 1975). 


2Section 17(a) at that time provided in pertinent part: 


Every national securities exchange, 

every registered securities association... 
shall make, keep, and preserve for such 
periods, such accounts, correspondence, 
memoranda, paper, books, and other rec- 
ords, and make such reports, as the Com- 
mission by. its rules and regulations may 
prescribe as necessary or appropriate in 
the public interest or for the protection of 
investors. Such accounts, correspondence, 
memoranda, papers, books, and other 
records shall be subject at any time or from 





1974, the Commission adopted Rule 17a-1 to require 
exchanges and associations to keep, and to permit 
the copying by members of the Commission's staff 
of, all documents made or received by such organi- 
zations in the course of their business and in the 
conduct of their self-regulatory activities. Rule 
17a-1 also requires that such records be kept for a 
period of not less than five years subject to the de- 
struction and disposition provisions of Commission 
Rule 17a-6. 


Shortly after the adopiton of Rule 17a-1, Congress 
amended Section 17 of the Act as part of the 1975 
Amendments and, by the addition of subparagraph 
(b) of Section 17, provided the Commission authority 
to obtain, in the course of examinations by repre- 
sentatives of the Commission, copies of any records 
maintained by exchanges and associations. While 
new subsection 17(a)(1) continued the requirement 
that exchanges and associations, among others, keep 
and provide the Commission with copies of such 
records as the Commission prescribes by rule, new 
subsection 17(b) expressly made ‘‘all records of 
persons described in subsection (a) subject at any 
time to... reasonable... examinations by repre- 
sentatives of the Commission The legis- 
lative history of the 1975 Amendments makes clear 
that Section 17(b) is self-executing by stating that 
there is “‘no need for the Commission, as a condition 
precedent to inspecting any records, to require by 
rule that the persons described in Section 17(a) keep 
any such records.’’* Furthermore, it states that ‘‘the 
authority to examine records would include the 
authority to make or require copies of such 
records. ”’ 





Footnote 2—Continued 


time to time to such reasonable periodic, 
special or other examinations by examiners 
or other representatives of the Commission 
as the Commission may deem necessary 
or appropriate... . 


3Securities Exchange Act Release No. 10809 (May 
17, 1974), 39 FR 18765 (May 30, 1974). 


415 U.S.C. §78q(b), as amended by Pub. L. No. 
94-29 (June 4, 1975). 


5S. Rep. No. .75, 94th Cong., 1st Sess. 120 (1975). 


@ «. 


Accordingly, it is unlawful for any exchange or asso- 
ciation to refuse to furnish to Commission staff 
members, upon request, copies of any documents 
made or received by such exchange or association in 
the course of its business or the conduct of its 
self-regulatory activities or, alternatively, to refuse to 
make such documents available for copying by the 
Commission staff members.’ At the same time, the 
Commission has determined that paragraph (c) of 
Rule 17a-1 should be amended to conform the text of 
that rule to Section 17(a) as amended by the 1975 
Amendments regarding the Commission’s general 
authority to obtain copies of documents kept and 
preserved by exchanges and associations pursuant to 
Section 17(a). Accordingly, the Commission 
proposes to amend Part 240 of Chapter I! of Title 
17 of the Code of Federal Regulations by revising 
paragraph (c) of §240.17a-1 as follows: 


§240.17a-1 Recordkeeping Rule for National Securi- 
ties Exchanges and National Securities Associa- 
tions. 


(c) Every national securities exchange and 
national securities association shall, upon 
request of any representative of the 
Commission, promptly furnish to the posses- 
sion of such representative copies of any 
documents required to be kept and preserved 
by it pursuant to paragraphs (a) and (b) of 
this section. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








7See Securities Exchange Act Release No. 16278 
(October 12, 1979), 44 FR 60281 (October 19, 1979). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16341/November 14, 1979 


Administrative Proceeding File No. 3-5840 
In the Matter of 


REGIS MANAGEMENT CORPORATION 
(File No. 8-22643) 
ROBERT A. STEPHAN 


JOSEPH A. BAKER 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING REMEDIAL SANCTIONS 


The Commission deems it appropriate that adminis- 
trative proceedings be instituted with respect to Regis 
Management Corporation (Regis), a registered 
broker-dealer located in Milwaukee, Wisconsin; 
Robert A. Stephan (Stephan), president and director 
of Regis; and Joseph A. Baker (Baker), formerly 
executive vice-president, treasurer, secretary and 
director of Regis. In anticipation of the institution of 
these proceedings, Regis, Stephan and Baker have 
submitted offers of settlement which the Commission 
has determined to accept. Without admitting or de- 
nying the findings herein, the Respondents hereby 
consent to the findings and sanctions set forth 
below. 


ll 
Accordingly, IT |S ORDERED that proceedings pur- 
suant to Section 15(b) and 19(h) of the Securities 


Exchange Act of 1934 (Exchange Act) be, and they 
hereby are, instituted. 


On the basis of this Order for Proceedings and the 
offers of settlement, it is found that: 


1. During the period from on or about May 1, 
1978, to January 2, 1979, Regis wilfully violated 
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Section 7(c) of the Exchange Act and Regulation T 
promulgated thereunder by the Board of Governors 
of the Federal Reserve System. 


2. During the period from on or about January 10 
to January 22, 1979, Regis wilfully violated Sections 
15(c)(3) and 17(a) of the Exchange Act and Rules 
15c3-1(f) and 17a-11 thereunder in that Regis failed to 
maintain the required net capital and failed to give the 
Commission the required telegraphic notice and to 
file the required report. 


3. Regis wilfully violated Section 15(c)(3) of the 
Exchange Act and Rule 15c3-3 thereunder in that 
from January 12 to January 19, 1979, Regis failed to 
maintain the required deposits in its Special Reserve 
Bank Account and failed to maintain the physical 
possession or control of fully paid and excess margin 
securities for the benefit of its customers. 


4. Regis wilfully violated Section 17(a) of the Ex- 
change Act and Rules 17a-3 and 17a-11 thereunder in 
that Regis failed to accurately make and keep current 
certain of its books and records, failed to give the 
Commission telegraphic notice thereof and failed to 
file a report of steps to correct the deficiencies. 


5. Regis wilfully violated Section 17(a) of the Ex- 
change Act and Rule 17a-5 thereunder in that Regis 
filed a quarterly financial report which was inaccurate 
and filed its annual audit report late. 


6. During the period from on or about November 
1, 1978, to in or about February 1979, Regis wilfully 
violated Section 17(a) of the Exchange Act and Rule 
17a-13 thereunder in that Regis failed to record on its 
books and records all unresolved differences in a 
security count difference account within the required 
seven business days and failed to provide for an 
examination, count, verification and comparison of 
securities within the required period. 


Us Stephan wilfully aided and abetted the 
violations set forth in paragraphs 1 through 6 above. 


8. Baker wilfully aided and abetted the violations 
set forth in paragraphs 1, 4 and 6 which occurred 
prior to December 31, 1978. 


9. During the period from on or about May 1, 
1978, to at least in or about February 1979, Regis and 





Stephan failed reasonably to supervise, with a view 
to preventing the violations set forth in paragraphs 1 
through 6 above, persons who were subject to their 
supervision and who committed such violations. 


10. During the period from on or about May 1, 
1978, to on or about December 31, 1978, Baker failed 
reasonably to supervise, with a view to preventing 
the violations set forth in paragraphs 1, 4 and 6 
above, persons who were subject to his supervision 
and who committed such violations. 


IV 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offers of settle- 
ment. 


Accordingly, IT |S ORDERED, that: 


1. Regis Management Corporation be, and it 
hereby is, censured. 


2. Regis Management Corporation limit its activi- 
ties, functions and operations such that it refrain 
from acting, or soliciting to act, as clearing broker for 
any broker-dealer for whom Regis was not so acting 
as of the date of this Order for the period from the 
date of this Order until the later of the following 
dates: (1) December 31, 1979, or (2) the seventy-fifth 
day following the receipt by the Chicago Regional 
Office of a report, as described in paragraph 3(a) 
below, from an independent public accountant which 
discloses no material inadequacies in Regis’ account- 
ing system, internal accounting controls, procedures 
for safeguarding customers’ funds and securities, and 
its obtaining and maintaining physical possession or 
control of all fully paid and excess margin securities 
of customers. 


3. Regis Management Corporation comply with its 
undertakings to: 


(a) Engage the services of an independent 
public accountant to review Regis’ account- 
ing system, internal accounting controls, 
procedures for safeguarding customers’ 
funds and securities and its obtaining and 
maintaining physical possession or control of 
all fully paid and excess margin securities of 
customers to determine if any material inade- 


quacies exist therein and to provide a report 
thereon to the Commission’s Chicago 
Regional Office. Such review may be con- 
ducted in conjunction with and the report 
may be based upon interim audit procedures 
by the independent public accountant as part 
of the annual examination of Regis’ financial 
statements and accounts for the year ending 
December 31, 1979, including confirmation 
of customers’ accounts on a statistical 
sampling selection basis and count and 
confirmation of a representative selection of 
security issues, it being understood that such 
interim examination work does not constitute 
a complete examination of accounts in 
accordance with generally accepted auditing 
standards. 


(b) ‘If the above-mentioned review by the 
independent public accountant discloses any 
material inadequacies with respect to the 
protection of customers’ funds and securi- 
ties, provide each of its customers with a 
copy of the report of the independent public 
accountant within thirty days of Regis’ 
receipt of such report. 


(c) Maintain its net capital at a level such 
that the sum of its excess net capital and the 
excess net capital of its associated broker- 
dealer, as computed in accordance with 
Section 15(c)(3) of the Exchange Act and 
Rule 15c3-1 thereunder, is in excess of 
$1,500,000 from the date of this Order until 
such time as the Commission’s Chicago 
Regional Office receives the above-mention- 
ed report from an independent public ac- 
countant which discloses no material inade- 
quacies in Regis’ accounting system, internal 
accounting controls, procedures for safe- 
guarding customers’ funds and securities, 
and its obtaining and maintaining physical 
possession or control of all fully paid and 
excess margin securities of customers; and, 
in any event, Regis shall not permit the with- 
drawal of any of its capital during the above- 
described period. 


(d) ‘File an affidavit with the Commission's 
Chicago Regional Office affirming compli- 
ance with each of the undertakings enumer- 
ated above and with the sanction set forth in 
2 above as soon as reasonably possible after 
full compliance with such. 
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(e) Agree that the Commission may upon 
appropriate notice and opportunity for 
hearing reopen this proceeding to seek addi- 
tional remedial provisions in the event Regis 
fails to comply with the Commission’s orders 
as set forth herein or in the event that the 
review by the independent public account- 
ant, specified in paragraph 3(a) above, 
discloses the existence of any material 
inadequacies, upon a proper showing that 
such additional remedies are appropriate in 
the public interest. 


4. Robert A. Stephan be, and he hereby is, sus- 
pended from association with any broker or dealer or 
affiliate thereof for a period of fifteen (15) business 
days effective at the opening of business on the 
second Monday following the date of this Order. 


5. Joseph A. Baker be, and he hereby is, suspend- 
ed from association with any broker or dealer or 
affiliate thereof for a period of ten (10) business days 
effective at the opening of business on the second 
Monday following the date of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16342/November 14, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10940/November 14, 1979 


Practices In Fixed Price Offerings 


ACTION: Notice of Acceptance of Comments. 


SUMMARY: In May 1979, the Commission invited 
comment on a number of issues raised by a proposed 
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rule change filed by the National Association of 
Securities Dealers, Inc. to amend its Rules of Fair 
Practice governing member practices with respect to 
fixed price offerings of securities. Because of the im- 
portance and complexity of these issues, the 
Commission also has been holding public hearings on 
this subject which are scheduled to conclude 
November 20, 1979. The Commission has been 
accepting and considering public comments received 
throughout these proceedings. 


DATES: Comments will be accepted through De- 
cember 15, 1979. 


ADDRESSES: All comments should refer to File No. 
SR-NASD-78-3 and should be sent with 30 copies to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. All submissions will be 
made available for public inspection at the Com- 
mission’s Public Reference Section, Room 6101, 1100 
L Street, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 


Kathleen McGann or Lucy Weisz 
Division of Market Regulation 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 

(202) 272-2855 or 272-2839 


SUPPLEMENTARY INFORMATION: Pursuant to 
Section 19(b)[15 U.S.C. 78s(b)] of the Securities 
Exchange Act of 1934 (the ‘‘Act’’) [15 U.S.C. 78a et 
seq., as amended by Pub. L. No. 94-29 (June 4, 
1975;], the National Association of Securities 
Dealers, Inc. filed a proposed rule change concerning 
the giving and receiving of selling concessions, dis- 
counts or other allowances in connection with fixed 
price offerings of securities (the ‘proposed rule 
change”).! The Commission published notice of 
the proposed rule change in August 1978.2 





|The issues associated with the proposed rule change 
are commonly identified by reference to a judicial de- 
cision, Papilsky v. Berndt, [1976-1977 Transfer 
Binder] Fed. Sec. L. Rep. (CCH) 895,627 (S.D.N.Y. 
1976). 


2Notice of the proposed rule change was given by 
publication of a Commission release [(Securities Ex- 





Because of the importance and complexity of the 
issues involved, the Commission, in May 1979, 
published a release soliciting additional comments on 
the proposed rule change and announcing public 
hearings to explore more fully the matters discussed 
in that release and other issues raised by the pro- 
posed rule change. The Commission has received 
24 comments letters in response to that release. In 
addition, 15 witnesses have appeared at the public 
hearings which commenced September 11, 1979, and 
which are scheduled to conclude on November 20, 
1979. 


Although the comment period expired August 1, 
1979, comment letters received subsequent to that 
date have been made part of the public record of 
these proceedings. The Commission will continue to 
accept and consider all comments submitted by 
December 15, 1979. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


November 14, 1979. 








Footnote 2—Continued 


change Act Release No. 15020 (August 2, 1978)] and 
by a statement of the terms of substance in the 
Federal Register [43 FR 35446 (August 9, 1978)]. The 
Commission received 22 comment letter in response 
to this notice. The Commission also received 21 
comment letters before formal notice of the proposed 
rule change was published. 


3Securities Exchange Act Release No. 15807 (May 9, 
1979), 44 FR 28574 (May 15, 1979). 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16343/November 15, 1979 


SECURITIES AND EXCHANGE COMMISSION 
STAFF REPORT ON PROXY SOLICITATIONS 
IN CONNECTION WITH COMPASS 
INVESTMENT GROUP 


INTRODUCTION 


The staff of the Division of Enforcement has con- 
ducted an inquiry into proxy solicitations in con- 
nection with the annual meeting of Compass Invest- 
ment Group held on March 30, 1979. The Com- 
mission now makes this report of that inquiry. | This 
matter reflects the Commission’s concern that those 
who solicit proxies take appropriate steps to dissemi- 
nate material information when events occur between 
the time of the mailing of a proxy solicitation and 
before the date of the meeting, particularly when as a 
result of such events, material statements contained 
in the proxy are rendered false and misleading. 


The staff inquiry principally focused on the period 
from December, 1978 when a_ shareholders 
committee to solicit proxies in opposition to 
management was organized, until June, 1979 when 
those individuals having gained control of the 
company commenced to solidify management 
control. During the inquiry the staff, with the cooper- 
ation of all individuals involved, conducted extensive 
interviews to ascertain the sequence of events 
leading to a change in management control. 


The staff’s report is a summary of the evidence that 
has been obtained to date. The Commission has 
decided to release this report in the public interest 
pursuant to Section 21(a) of the Securities Exchange 
Act of 1934. This is not to be construed as an ad- 
judicative or disciplinary proceeding nor is this report 
a finding or determination with respect to the rights 
and liabilities of any person. 


BACKGROUND 


Compass Investment Group (“Compass”) is an un- 
incorporated Florida business trust principally en- 





1Commissioner Karmel dissented from this deter- 
mination of the Commission for the reasons set forth 
in her statement which follows this release. 
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gaged in owning and developing real property and 
owning mortgages whose securities are registered 
pursuant to Section 12(g) of the Securities Exchange 
Act of 1934. For the fiscal year ended September 30, 
1978 Compass had an operating loss of $177,178 
which coupled with an extraordinary gain of 
$8,999,000 resulted in a net income of $8,822,000. 
The company had assets of approximately $40 million 
as of that date. 


During 1978 Joseph H. Akerman (“‘Akerman’’) and 
John E. Wertin (‘“Wertin’’) acquired shares of the 
trust as well as convertible debentures which they, 
subsequently converted into shares. By February 8, 
1979 Mr. Wertin owned 96,143 shares or 32% of the 
outstanding shares of the trust. As of the same date, 
Akerman owned 518,568 shares or 16.7% of the out- 
standing shares. 


From on or about October 30, 1978 through on or 
about February 8, 1979 Schedules 13D were filed by 
Messrs. Akerman and Wertin severally and jointly as 
well as by the Compass Investment Group Share- 
holders Committee (‘‘Committee”’) which included 
Messrs. Akerman and Wertin. 


Messrs. Akerman and Wertin filed a joint Schedule 
13D on or about December 11, 1978. It was disclosed 
in that filing that the debentures were purchased 
because they were deemed by Mr. Wertin and Mr. 
Akerman as an attractive investment. In that filing, it 
was as disclosed that ‘‘they may act together in con- 
nection with their investments in the issuer in the 
event and to the extent their respective interests 
coincide.” 


It was also represented that Mr. Wertin and Mr. 
Akerman “‘are each considering the possibility of ac- 
quiring a significant equity position through con- 
version of all or a substantial portion of their De- 
bentures and are also desirous of exercising some in- 
fluence on the overall investment and operating 
policies of the Issuer.”’ 


In amendment 2 to Schedule 13D filed on or about 
December 15, 1978, it was represented that ‘’Mr. 
Wertin and Mr. Akerman presently intend to meet 
with Issuer’s management with a view to obtaining 
representation on issuer’s Board of Trustees 
commensurate with their holdings of Common 
Shares. If this objective is unsuccessful, Messrs. 
Wertin and Akerman may (although they are not 
committed) nominate, and vote for, a non-manage- 
ment slate of Trustees at the Issuer’s forthcoming 
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annual meeting of shareholders, and assume effective 
operating control of Issuer.” 


Thereafter in January 1979, the Compass Share- 
holders Committee disclosed in general in a Schedule 
13D that it intended to nominate candidates for 
election as trustees of the issuer. Assuming the 
Committee was successful, the Schedule 13D further 
disclosed that, if any current officer resigned or was 
terminated, it was anticipated that the nominees 
would consider all available and qualified candidates, 
including members of the Committee. 


Moreover, in January 1979 the Committee individual- 
ly filed Schedules 14B. Those Schedules 14B de- 
scribed in essence the same information contained in 
the Schedules 13D and adding to each Schedule 14B, 
including Mr. Akerman’s, a representation, among 
other things, that there was no arrangement with 
respect to any future employment by the issuer or its 
affiliates with . . . [the nominee] or his associates. 


Between December 13, 1978 and February 1, 1979 
Messrs. Wertin and Akerman engaged in discussions 
with then existing management wherein they sought 
majority representations on the board of trustees. 
The existing trustees told Mesrs. Akerman and 
Wertin that they could not endorse any slate which 
gave majority control to them as they owned less 
than 50% of the outstanding shares. Management 
nominated Messrs. Wertin and Akerman as trustees 
on its slate and in addition offered Messrs. Wertin 
and Akerman the opportunity to designate two addi- 
tional trustees on the condition that incumbent man- 
agement retain majority control with five trustees. 
Messrs. Wertin and Akerman declined this proposal, 
but nevertheless were included in management's 
slate of nominees. 


Thereafter, Messrs. Wertin and Akerman organized 
the Committee to solicit proxies in opposition to 
management. The shareholders committee nomina- 
ted Thomas F. King who was then president of the 
trust on its slate of nominees. 


In connection with the Committee’s proxy solicita- 
tions it was disclosed that the Committee had de- 
termined to retain Mr. King, president of the trust, as 
well as Mr. C. Edward Vandergriff, vice-president and 
treasurer of the trust, in those positions in the event 
the Committee slate of nominees was elected. No 
other representations were made as to the retention 
or dismissal of other members of existing 
management. In its proxy solicitation material dated 





March 5, 1979, the Committee stated that with the 
exception of Mr. King, no member of the Committee 
or its nominees had ever been a party to any 
contract, arrangement or understanding with respect 
to securities issued by the trust. In addition, it was 
represented that: 


Neither they nor any of their associates 
have any arrangement or understanding 
with respect to future employment with the 
Trust. However, if the Committee’s nominees 
are elected, and, if any current officer of 
the Trust resigns, or if, upon evaluation 
by the Committee’s nominees of the current 
Officers, it is determined by such nominees 
that any such officer should be terminated, 
and such termination is legally permissible, 
it is anticipated that the nominees will then 
consider all available and qualified candidates 
to fill any offices left vacant as a result of any 
such resignation or termination, which 
candidates may include members of the 
Committee or such nominees themselves. 


The Committee further stated: 


There have been no transactions or pro- 
posed transactions in which the Trust was or 
is to be a party in which any of the nominees 
or members of the Committee or any of 
their associates, other than Mr. King, had or 
is to have a direct or indirect material 
interest. 


The Commission’s Division of Corporation Finance 
during review of the proxy solicitation materials on 
February 16 and February 23, requested confirmation 
that the Committee had no intention to terminate any 
trust employees and advised the Committee’s counsel 
that if such a determination had been made, to revise 
the proxy materials accordingly. 


FACTS RELATING TO A CHANGE IN MANAGE- 
MENT AND COMPENSATION AGREEMENT 


By at least March 23, 1979, Mr. Akerman and Mr. 
Wertin had determined that they would in all pro- 
bability be successful in their proxy contest? and that 





2Throughout the period Messrs. Akerman and Wertin 
had been concerned that as of the record date for the 


it would be advisable for one or both of them to 
devote substantial time to the operation of the 
company. 


Mr. Wertin did not have the substantial amount of 
time that he felt would be necessary to devote to the 
company. Hence it was determined that if elected, 
Mr. Akerman would become Chairman and Mr. 
Wertin would be Vice-Chairman. 


Approximately one week prior to the election, Mr. 
Wertin and Mr. Akerman had discussions with each 
other and their counsel with regard to a proposed 
compensation arrangement. By at least four days 
prior to the meeting, it was agreed that Mr. Akerman 
should receive compensation in the amount of 
$60,000 per annum and that this would be payable 
directly to a corporation to be set up by him. Prior to 
the meeting a draft of the proposed agreement was 
prepared by counsel for presentation to the board 
immediately following the election. 


No action was taken by the Committee, or any of its 
participants to advise the shareholders of Mr. 
Akerman’s proposed role as chairman and his $60,000 
compensation agreement either prior to or at the 
annual meeting.2 As expected, in light of Messrs. 
Akerman and Wertin’s combined interest, the Com- 
mittee’s slate was elected. 


SUBSEQUENT EVENTS 


After the Commission staff commenced its inquiry 
and made its concerns known to the participants and 
their counsel, the participants determined to solicit 
the shareholders for approval of Mr. Akerman’s 
compensation arrangements. Mr. Akerman has 
agreed that he will not receive any compensation 





meeting they might hold less than 48% of the 
outstanding shares. This was because incumbent 
management on at least one occasion has postponed 
the record date for the meeting and a substantial 
number of convertible debentures remained out- 
standing which could be converted at any time, 
effecting a change in ownership and control. 


3Upon the advice of counsel, after review of the 
statements contained in the Committee’s proxy 
statement, it was determined by the Committee that 
the proposed agreement did not require additional 
disclosure to shareholders. 
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from the trust under the compensation arrangement 
for the period March 30, 1979 until the date the 
shareholders approve the agreement. 


Effective June 1, 1979 Mr. Akerman was granted by 
the trust as additional compensation certain stock 
appreciation rights with respect to an aggregate of 
100,000 shares of the trust. The individuals involved 
have stated that they had no discussions with regard 
to stock options, prior to the annual meeting. It is the 
parties’ best recollection that Mr. Akerman first raised 
the subject approximately one week prior to the May 
14 meeting of the board. 


CONCLUSION 


The securities laws are clear in requiring that dis- 
closure be fairly presented, accurate, and not mis- 
leading. 


If statements contained in proxy solicitation materials 
are false and misleading in any material respect, 
those responsible should take appropriate steps to 
correct these statements. Even in a situation wherein 
a statement when made was true and correct, and is 
rendered incorrect due to a change in circumstances 
or other subsequent event, appropriate action should 
be taken to correct the misstatement prior to the 
meeting. It is particularly important during a proxy 
contest for change in control that all material facts 
are accurate and disseminated as quickly as possible 
so that a shareholder can cast an informed ballot. 


Section 14(a) of the Securities Exchange Act of 1934 
and Rules 14a-3, 14a-9, 14a-11 among others govern 
the solicitation of proxies in election contests and 
otherwise. Rule 14a-3 requires that solicitation of 
proxies be made in conformance with the disclosure 
requirements specified in Schedule 14A. Item 7 of 
Schedule 14A and Item 4 of Regulation S-K require, 
among other things, that non-management partici- 
pants in a proxy solicitation furnish particular infor- 
mation relating to proposed remuneration payments 
to nominees for election. In addition, where such 
matters are material, Rule 14a-9 further requires that: 


(a) No solicitation subject to this regulation 
shall be made by means of any proxy state- 
ment, form or proxy, notice of meeting, or 
other communication, written or oral, con- 
taining any statement which, at the time and 
in the light of the circumstances under which 
it is made, is false or misleading with respect 
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to any material fact, or which omits to state 
any material fact necessary in order to make 
the statements therein not false or misleading 
or necessary to correct any statement in any 
earlier communication with respect to the 
solicitation of a proxy for the same meeting 
or subject matter which has become false or 
misleading. 


Rule 14a-9 has been construed by courts to require 
either that proxy solicitation materials which have 
become false and misleading should be corrected or 
that other steps be taken to ensure that shareholders 
not vote on matters on the basis of incomplete or 
inaccurate information. Gould v. American Hawaiian 
Steamship Co., 351 F.Supp 853, 868, (D. Del. 1972), 
vacated and remanded on other grounds without dis- 
cussion of this point, 535 F.2d 761, (3d Cir. 1976); 
Gerstle v. Gamble Skogmo, Inc., 478 F. 2d 1281 (2d 
Cir. 1973). 


Thus, in Gould, the court noted: 


Assuming that the proxy materials were 
accurate when initially approved, the proxy 
materials should have been amended to 
reflect subsequent occurrences or changes 
which rendered the initial disclosure false or 
misleading. Insofar as they knew or ought to 
have known that facts originally disclosed 
subsequently became inaccurate, the direc- 
tors were under a continuing obligation to 
make certain that the proxy materials were 
amended and remained complete and 
accurate. 


Gould, 351 F. Supp. at 868. 


Furthermore, in Gerstle, 478 F.2d 1297 n. 15, 
court noted: 


We cannot suppose that management can 
lawfully sit by and allow shareholders to 
approve corporate action on the basis of a 
proxy statement without disclosing facts 
arising since its dissemination if these are so 
significant as to make it materially 
misleading, and we have no doubt that Rule 
14a-9 is broad enough to impose liability for 
non-disclosure in this situation. See Genera/ 
Time Corp. v. Talley Industries, Inc 

Although we recognize the practical 
difficulties, the answer may be that a 





corporation . . . must forego a merger until 
an ongoing program significantly affecting 
the value of its stock has been either 
accomplished or abandoned, just as the 
insiders in S.E.C. v. Texas Gulf Sulphur Co., 
401 F.2d 833, 850 n. 12 (2d Cir. 1968),.... 
while having good reason not to disclose the 
results of the first drill core, were bound not 
to purchase stock until the information 
became generally available. 


Rule 14a-11 which additionally governs specifically 
the solicitation of proxies in an election contest 
requires that statements filed by or on behalf of a 
participant (other than the issuer) in such a contest 
provide the information required by Schedule 14B. 
Item 4(c) of Schedule 14B requires a participant to: 


State whether or not you or any of your 
associates have any arrangement or under- 
standing with any person—(1) with respect 
to any future employment by the issuer or its 
affiliates; or (2) with respect to any future 
transactions to which the issuer or any of its 
affiliates will or may be a party. 


If so, describe such arrangement or 
under-standing and state the names of the 
parties thereto. 


Rule 14a-11(c)(5) provides: 


If any material change occurs in the facts 
reported in any statement filed by or on 
behalf of any participant, an appropriate 
amendment to such statement shall be filed 
promptly with the Commission and each 
appropriate exchange. 


In the instant situation, although the facts changed 
before the meeting was held with respect to Mr. 
Akerman’s proposed role and the $60,000 compen- 
sation arrangement, no disclosure of this change of 
facts was made to shareholders prior to their vote. 


Both Rule 14a-9 and Rule 14a-11 require that 
appropriate steps should be .taken to disseminate 
complete and accurate information to shareholders. 
The manner in which those responsible should 
communicate this information varies, among other 
things, with the nature of the change and the impact 
it may be expected to have on a reasonable share- 


holder's decision. Among the possibilities that should 
be considered are postponing the meeting, sending a 
letter to all shareholders advising them of the 
changes that have been made, revising the proxy 
statement and resoliciting proxies, and/or offering 
shareholders new proxy cards affording them the 
opportunity to change their vote if they so desire. 
The manner in which those responsible for 
solicitation of proxies elect to correct information 
which has proven incorrect. due to subsequent cir- 
cumstances, must, of necessity, be dictated by the 
individual set of circumstances that exist. It is of 
overriding importance, however, that shareholders be 
given timely and accurate information of material 
changes. 


By the Commission 


George a. Fitzsimmons 
Secretary 


Commissioner Karmel, dissenting: 


In this matter, the Commission has once again 
disposed of an enforcement investigation in a 
borderline case by utilizing the sanction of publicity 
based on Section 21(a) of the Securities Exchange 
Act of 1934 (the “Act”).4 This report of investigation 
indicates that certain dissident shareholders in a 
proxy contest somehow failed to meet their duty to 
correct proxy solicitation materials which became 
inaccurate because of subsequent events. My general 
objections to reliance upon Section 21(a) to sanction 
persons over whom the Commission has no express 
administrative jurisdiction have been stated pre- 
viously.2 | will not repeat those objections here 





415 U.S.C. 78u. 


5Securities Exchange Act Release Nos. 15567 (Feb. 
14, 1979) and 15664 (March 21, 1979). | note that 
Section 15(c)(4) of the Act gives the Commission 
administrative jurisdiction over filings made by 
persons subject to Sections 12, 13 or 15(d) of the 
Act. Nothing in Section 15(c)(4) or its legislative 
history indicates that it was intended to deal with 
filings pursuant to Section 14(a). | have previously 
objected to the Commission’s recourse to Section 
21(a) to deal with Section 14(a) filings in view of the 
limited scope of Section 15(c)(4). Securities 
Exchange Act Release No. 15567 (Feb. 14, 1979). 
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except to note that | disagree with the suggestion 
that a report issued by the Commission about the 
allegedly questionable conduct of certain individuals 
is neither an adjudication nor a disciplinary 
proceeding. 


In addition, | see no public purpose being served by 
the publication of the facts and staff conclusions 
about this particular matter. The duty to correct 
proxy materials which become materially inaccurate 
and misleading due to subsequent events is already 
set forth in Commission rules’ and articulated in 
court decisions.° If the Commission has reason to 
believe that persons need reminding of this duty, a 
general interpretative release could have been issued, 
which would not operate as a judgment on the 
conduct of certain persons. 


| am also troubled that the Commission purports to 
make no finding of a violation of the securities laws 
while, at the same time, suggesting that a material 
deficiency existed in the dissidents’ proxy materials at 
the time of the company’s annual meeting. | do not 
agree. In view of all the facts and circumstances of 
this proxy contest, and the disclosures which were 
made, | do not believe that a reasonable shareholder 
in voting his shares would consider the proxy 
materials materially inadequate. 


The duty to correct a proxy solicitation which was 
accurate when made must be interpreted in the con- 
text of the realities of the business world. While | 
support the staff’s need to effectively enforce the 
proxy rules, inaccuracy and materiality are not always 
equivalents. Although the relevent line item, 4(c) of 
Schedule 14B, would have required disclosure of the 
employment arrangements at issue here, Rule 
14a-11(c)(5) only requires correction of material 
changes in facts. In my opinion, the compensation 





61 am troubled that the individuals involved have not 
expressly consented to the publication of this report. 
Procedural due process would appear to require more 
than the opportunity they received to submit a state- 
ment on their behalf, and their concession that the 
Commission’s report is not factually erroneous. 


7See Rule 14a-9, 17 C.F.R. 240.14a-9, and Rule 
14a-11(c)(5), 17 C.F.R. 240.14a-11(c)(5). 


8See e. g., Gerstle v. Gamble Skogmo, Inc., 478 F.2d 
1281 (2d Cir. 1973). 


932/SEC DOCKET VOL. 18 NO. 15 


arrangements reached between Compass Investment 
Group and Mr. Akerman after the proxy solicitation 
materials had been mailed were not a material change 
of circumstances requiring the expense and delay of 
correcting a disclosure which contemplated the 
possibility that such an arrangement would be made. 


Moreover, even if some technical infraction of the 
proxy rules could be made out, the Commission 
should not, as a matter of policy, discourage the 
efforts of dissident shareholders (here a majority in 
interest) to exercise their rights of ownership and 
governance by a hindsight enforcement action based 
on the conduct cited in this report. 


Beyond all this, it must also be recognized that the 
individuals involved acted on the advice of counsel 
and have now taken remedial action concerning the 
alleged inadequacies. Although, in my opinion, not 
required to do so, the individuals who gained control 
of the company have resolicited the proxies of 
shareholders with respect to their compensation 
arrangements. Under these circumstances, the 
publication of this report is not justified. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16344/November 15, 1979 


A notice has been issued giving interested persons 
until December 7 to comment on Zero Corporation’s 
application requesting withdrawal from listing and 
registration on the American Stock Exchange, Inc. 


S. Hamrick - 2-2405 











PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21289/November 9, 1979 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-6304) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING INCREASE OF SHORT-TERM 
BORROWINGS 


NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (““Middle South’), a registered holding 
company, has filed with this Commission a first 
post-effective amendment to the declaration in this 
proceeding pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (“Act’’) 
regarding the following proposed transaction. All 
interested persons are referred to the amended 


Name of Bank 





Manufacturers Hanover Trust 
Company 


The First National Bank 
of Chicago 


Bank of America National 
Trust and Savings Assn. 


Continental Illinois National Bank 
and Trust Company of 
Chicago 


The First National Bank of 
Boston 


declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


By order in this proceeding dated June 7, 1979, 
(HCAR No. 21903), Middle South entered into a 
revolving credit agreement (‘Credit Agreement”) 
providing for the issuance and sale by Middle South 
of its unsecured short-term promissory notes to a 
group of banks headed by Manufacturers Hanover 
Trust Company. Under the terms of the Credit 
Agreement, Middle South is authorized to borrow 
and re-borrow from the participating banks until 
June 27, 1980 up to an aggregate principal amount 
of $174,800,000 outstanding at any one time, to be 
evidenced by its unsecured promissory notes 
payable June 27, 1980 (‘Notes’). As of October 31, 
1979, the principal amount of Middle South's Notes 
issued and outstanding under the Credit Agreement 
aggregated $164,000,000. 


Middle South now proposes to amend the Credit 
Agreement so as to increase from $174,800,000 to 
$226,820,000 the aggregate principal amount of 
Notes which Middle South may issue and sell tothe 
participating banks thereunder. The reason for the 
proposed increase is to provide Middle South with 
the necessary financial flexibility in the event that 
proposed long-term financings are not obtainable 
by the company at planned dates due to unforeseen 
market conditions. Under the Credit Agreement, as 
proposed to be so amended, the Notes will be issued 
to participating banks to the extent of their revised 
participants (collectively, the ‘‘Commitments”) as 
follows: 


Maximum Principal 
Amount Authorized 
to be Borrowed 


Maximum Principal 
Amount Proposed 
to be Borrowed 
under under 
Present Commitments Present Commitments 





$ 49,040,000 $ 49,100,000 


28,000,000 40,000,000 


20,000,000 29,000,000 


16,000,000 24,000,000 


12,000,000 17,000,000 
(Continued next page) 
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The Northern Trust Company 
Irving Trust Company 


Morgan Guaranty Trust Company 
of New York 


North Carolina National Bank 
First Pennsylvania Bank, N.A. 
The Fidelity Bank 

Crocker National Bank 


Hartford National Bank and 
Trust Company 


Total 


In connection with the increase in the Commit- 
ments set forh above, Middle South will agree to pay 
to each of the participating banks a commitment fee 
on the proposed additional amounts of their 
respective Commitments for the period from No- 
vember 1, 1979 to and including June 27, 1980 (or 
any earlier date of termination of the Commitments) 
computed at the rate set forth in the Credit 
Agreement, which is 4% of 1% per annum on the 
average daily unused portion of such Commitments 
in effect during the period for which payment is 
made. 


Except as set forth above the terms and conditions 
of the borrowings by Middle South from the banks 
under the Credit Agreement, including the interest 
rate on and maturity date of the Notes, and right of 
prepayment, remain unchanged. 


Based upon the prime commercial loan rate of 
Manufacturers Hanover Trust Company, 15% per 
annum in effect on October 31, 1979, the effective 
interest cost of borrowings by Middle South under 
the Agreement as of the date would be 16.5% per 
annum. 


It is stated that no special or separate expenses are 
anticipated in connection with the proposed trans- 
actions and that no state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 5, 1979, 
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8,880,000 
8,880,000 


8,000,000 


8,000,000 
4,000,000 
4,000,000 
4,000,000 


4,000,000 


10,000,000 
15,000,000 


13,000,000 


8,000,000 
5,720,000 
5,000,000 
6,000,000 


5,000,000 








$174,800,000 $226,820,000 














request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by the post-effective amendment which 
he desires to controvert; or he may request that he 
be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the application, 
as amended or as it may be further amended, may 
be granted as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21290/November 9, 1979 


In the Matter of 


COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


(70-5899) 


ORDER AUTHORIZING EXTENSION OF TAX RE- 
DUCTION EMPLOYEE STOCK OWNERSHIP PLAN 
TO INCLUDE THE 1977 TAX YEARS. 


The Columbia Gas System, Inc. (‘‘Columbia’’), a 
registered holding company, has filed a post- 
effective amendment to a declaration previously 
filed with this Commission pursuant to Sections 
6(a) and 7 of the Public Utility Holding Company Act 
of 1935 (‘Act’) and Rule 50 promulgated there- 
under regarding the proposed transaction. 


By an order dated August 17, 1979 in this matter 
(HCAR No. 21189), this Commission authorized 
Columbia to issue up to 500,000 shares of 
authorized but unissued stock pursuant to the 
contributory feature of Columbia’s Tax Reduction 
Employee Stock Ownership Plan (TRESOP) for tax 
years 1978-1983. An additional 500,000 shares 
were authorized for issuance under the non- 
contributory feature for tax years beginning Janu- 
ary 1, 1977. However, Columbia did not implement 
its TRESOP the first year because of lack of 
definitive regulations and due to the time con- 
straints connected with the implementations of the 
Plan. Part of the uncertainty which existed at the 
time was not cleared up until proposed regulations 
were issued by the Internal Revenue Service in 
August of 1979. Those proposed regulations were 
clarified further by a news release in September. It 
has become clear that under the proposed regula- 
tions a corporation may avail itself of the additional 
Ye of 1% tax credit for the 1977 tax year by filing an 
amended return. 


Columbia now intends to elect the additional % of 1% 
credit for tax year 1977 by filing an amended return 
by December 31, 1979. Thus shares should be 
authorized for issuance pursuant to the contri- 
butory features of the TRESOP for the tax years 
1977-1983 rather than 1978-1983. Since the Tax 


Reform Act of 1976 requires that employee contri- 
butions to the contributory portion of TRESOP be 
received within 24 months after the end of the tax 
year in question, employee contributions must be 
received by December 31, 1979. 


The only effect of this change is to extend the 
previously approved Plan to include one earlier 
year. It is not expected that this change will require 
an increase in the aggregate number of shares 
authorized for issuance. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said declaration, as amended, be permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21291/November 9, 1979 


In the Matter of 


THEO. H. DAVIES & CO., LTD. 
841 Bishop Street 
Honolulu, Hawaii 96813 


(31-772) 


NOTICE OF APPLICATION FOR EXEMPTION PUR- 
SUANT TO SECTION 2(a)(3) OF THE ACT 


NOTICE IS HEREBY GIVEN that Theo. H. Davies & 
Company, Limited (‘‘Davies’’) has filed an appli- 
cation with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Section 2(a)(3)(A) of the Act as appli- 
cable. All interested persons are referred to the 
application, which is summarized below, for a 
complete statement. 


Davies, a wholly-owned subsidiary of Jardine, 
Matheson & Co., Ltd. (““Jardine’’), engages through 
its Davies Hamakua Sugar Company (“‘Plantation’’) 
division in the business of planting, cultivating, 
growing and harvesting sugar cane and processing 
the same to produce raw sugar and molasses. As a 
necessary incident to its factory operations, the 
company owns and operates facilities for burning 
sugar cane trash and bagasse to produce steam and 
generate electricity. The company consumes a part 
of the electric energy produced in its factory 
operations and sells the rest to a local public utility, 
Hawaii Electric Light Company, Inc. (““Helco’’). 


Davies now has two boilers installed at its 
Plantation factories for burning cane trash and 
bagasse and expects that all components of the 
related electric generating equipment will be fully 
operational in 1981. The company estimates than 
when operated to capacity, about 20% of the 
electricity it generates will be used in its sugar cane 
plant operations and the balance sold to Helco 
under a power purchase agreement. On this basis, 
Davies anticipates that sales to Helco in 1981 will 
amount to 83,500,000 Kwh, producing revenue of 
$4,491,000 or about 4.4% of Davies’ estimated 
operating revenue. 
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In the absence of an exemption, Davies would be 
deemed an “electric utility company’ with the- 
definition contained in Section 2(a)(3) of the Act. 
Davies states, however, that it is entitled to an 
exemption under clause (A) of Section 2(a)(3), 
inasmuch as it is primarily engaged in a business 
other than the business of a public utility company 
and sells only a small amount of electric energy toa 
single purchaser for resale. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 7, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by the application which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Wash- 
ington, D. C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney atlaw, 
by certificate) should be filed with the request. At 
any time after said date, the application, as 
filed or as it may be further amended, may be 
granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may take such other action as it may 
deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21292/November 9, 1979 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 
New York, New York 10022 


ALLEGHENY PITTSBURGH COAL COMPANY 
Cabin Hill 
Greensburg, Pennsylvania 15601 


MONOGAHELA POWER COMPANY 
1310 Fairmont Avenue 
Fairmont, West Virginia 26554 


THE POTOMAC EDISON COMPANY 
Downsville Pike 
Hagerstown, Maryland 21740 


WEST PENN POWER COMPANY 
Cabin Hill 
Greensburg, Pennsylvania 15601 


(70-6358) 


NOTICE OF PROPOSAL TO REORGANIZE A 
WHOLLY-OWNED COAL COMPANY SUBSIDIARY 
AND TO MAKE OPEN ACCOUNT ADVANCES TO 
SUCH SUBSIDIARY 


NOTICE IS HEREBY GIVEN that Allegheny Power 
System, Inc. (“Allegheny”), a registered holding 
company, and its three electric utility subsidiaries, 
Monongahela Power Company (‘’Monongahela”’), 
The Potomac Edison Company (‘’Potomac’’) and 
West Penn Power Company (‘‘West Penn”), and 
Allegheny Pittsburgh Coal Company (‘AP Coal”), a 
jointly owned subsidiary of Monongahela, Potomac 
and West Penn, have filed an application- 
declaration and an amendment thereto with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’), designating Sections 
9(a), 10 and 12 of the Act as applicable to the 
proposed transactions. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of the 
proposed transactions. 


AP Coal was organized under the laws of the 
Commonwealth of Pennsylvania in 1918 for, 
among other things, the purpose of developing, 
mining and selling coal. AP Coal is authorized to 
issue 10,000 shares of $0.05 par value common 
stock. Since 1974 AP Coal’s common shares have 
been owned as follows: 


500 shares 


Monongahela - 2, 
- 2,500 shares 
- 5, 


Potomac 


West Penn 000 shares 


The principal assets of AP Coal are a coal reserve 
acquired in 1971 and the Cowen coal mine acquired 
in 1974. Its principal liabilities are the amounts 
remaining to be paid pursuant to the long-term 
installment purchase agreement for the Cowen 
Mine, about $2.4 million each year for the next 6 
years, and the interest bearing, open account cash 
advances which Monongahela, Potomac and West 
Penn have made primarily to enable AP Coal to 
finance the acquisition of the Cowen Mine. As of 
June 30, 1979, Monongahela, Potomac and West 
Penn have made open account advances aggrega- 
ting $5,077,550, $5,077,550 and $10,155,100, 
respectively. Except for the coal reserves which it 
holds, AP Coal is an inactive company. 


It is proposed that Monongahela, Potomac and West 
Penn, prior to December 31, 1979, transfer their 
respective shares of AP Coal stock to Allegheny 
either by sale or as a dividend payment by each of 
the companies to Allegheny. The value of the shares 
to be transferred on behalf of each company, would 
be equal to the transferring company’s equity 
investment in AP Coal on the transfer date. After the 
proposed reorganization, Allegheny would own 
100% of the common stock of AP Coal. Mononga- 
hela, Potomac and West Penn would indemnify 
Allegheny for any claims arising out of past 
operations of AP Coal in excess of the reserve for 
such claims on the books of AP Coal on the stock 
transfer date. After AP Coal’s reorganization, its 
liabilities would continue to include the obligation 
for the open account advances made by Mononga- 
hela, Potomac and West Penn unless they have 
been repaid or until such time as they are repaid 
from the proceeds of the open account advances 
described below or such other source of funds as 
may be available. The proposed transactions will 
have no effect on AP Coal’s status as an inactive 
company. 


It is further proposed that Allegheny make interest- 
bearing, open account cash advances to AP Coal 
from time to time as funds may be required, in an 
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aggregate amount not to exceed $35 million 
outstanding at any one time. Such advances would 
be repayable at any time without premium or 
penalty and would bear interest at any annual rate 
equal to the actual cost to Allegheny of short-term 
borrowings. 


The proceeds of the open account advances will be 
used for installment payments of about $2.4 million 
each for the Cowen Mine, due on the first business 
day of January of each year through January 1985, 
to repay the open account advances from Mononga- 
hela, Potomac and West Penn, which as of August 
31, 1979 total about $20,300,000 and to provide AP 
Coal with funds necessary to pay real estate taxes, 
licensing fees and other expenses. The open 
account advances will not be used to provide funds 
for equipment or other purposes necessary to 
commence mining operations if in the future it 
should prove necessary or desirable for AP Coal to 
commence operations. 


Allegheny proposes to obtain the additional funds 
necessary to make open account advances to AP 
Coal from internal cash generation and other funds 
available to APS including short-term borrowings. 
As of August 31, 1979, Allegheny had approxi- 
mately $1.1 million of short-term debt outstanding. 


The fees, commissions and expenses to be incurred 
in connection with the proposed transactions are 
estimated at $3,000. Various aspects of the 
proposed transactions are subject to the jurisdiction 
of the Pennsylvania Public Utility Commission, the 
Virginia State Corporation Commission and the 
West Virginia Public Service Commission. It is 
stated that no other state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


‘NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 4, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by the filing which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request should be 
served personally or by mail upon the applicants- 
declarants at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date, the application-declaration, 
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as amended or as it may be further amended, may be 
granted and permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regu- 
lations promulgated under the Act, or the Com- 
mission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21293/November 9, 1979 


In the Matter of 


BLACKSTONE VALLEY ELECTRIC COMPANY 
Washington Highway, P.O. Box 1111 
Lincoln, Rhode Island 02865 


EASTERN EDISON COMPANY 
36 Main Street 
Brockton, Massachusetts 02403 


MONTAUP ELECTRIC COMPANY 
P.O. Box 391 
Fall River, Massachusetts 02722 


(70-6378) 


NOTICE OF PROPOSED SHORT-TERM 
BORROWING 


NOTICE IS HEREBY GIVEN that Blackstone Valley 
Electric Company (‘‘Blackstone’’), Eastern Edison 





Company (“Eastern Edison’’) and Montaup Electric 
Company (‘““Montaup”), electric utility subsidiary 
companies of Eastern Utilities Associates, a regis- 
tered holding company, have filed a declaration 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (“‘Act’’), designating 
Sections 6(a)(1), 7 and 12(c) of the Act and Rules 
42(b)(2) and 50(a)(2) promulgated thereunder as 
applicable to the proposed transactions. All inte- 
rested persons are referred to the declaration, 
which is summarized below, for a complete 
statement of the proposed transactions. 


Declarants propose to make borrowings from banks 
in the following maximum amounts to be out- 
standing at any one time during the period 
December 24, 1979, to December 31, 1980: Black- 
stone, $3,200,000; Eastern Edison, $19,700,000; 
and Montaup, $63,500,000. 


The borrowings will be evidenced by promissory 
notes dated the respective dates of issue, will have 
maximum maturities of nine months, will bear 
interest at the prime rate or at the prime rate plus a 
fraction thereof, will be issued no later than 
December 31, 1980 and will provide for prepayment 
at anytime without premium. Declarants have 
established credit lines with a number of banks and 
arrangements under such credit lines include, (1) 
borrowing at the prime rate with no formal 
compensating balances; (2) borrowing at the prime 
rate with compensating balances not exceeding 
20%; and (3) borrowing at the prime rate or the 
prime rate times a percentage thereof with a 
commitment fee based on a fraction of the prime 
rate. Assuming a prime rate of 15% and the 
maximum balance requirements of 20%, the effec- 
tive interest rate would be 18.75%. 


Proceeds of the borrowings are to be applied to (1) 
the renewal of notes payable as they become due, 
(2) finance their respective 1980 construction 
programs, which are estimated to be approximately 
$4,700,000 in the case of Blackstone, $10,600,000 
in the case of Eastern Edison and $50,200,000 in 
the case of Montaup; and (3) provide funds to meet 
certain sinking fund requirements in the case of 
Eastern Edison. It is stated that the proposed 
issuance of notes is exempted from the competitive 
bidding requirements of Rule 50 pursuant to 
paragraph (a)(2) thereof. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$3,200. It is stated that no state or federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 4, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by said declaration which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request should be 
served personally or by mail upon the declarants at 
the above-stated addresses, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the declaration, as filed or as it 
may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21294/November 14, 1979 


In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY 


INDIANA & MICHIGAN POWER COMPANY 
Fort Wayne, Indiana 


(70-6323) 


ORDER AUTHORIZING MERGER OF GENERATING 
SUBSIDIARY INTO PARENT 


Indiana & Michigan Electric Company (“l&M"’), an 
electric utility subsidiary of American Electric 
Power Company, Inc. (““AEP’’), a registered holding 
company, and Indiana & Michigan Power Company 
(“IMP"’), an electric utility subsidiary of 1&M, have 
filed with this Commission an_application- 
declaration and amendments thereto pursuant to 
Sections 6(b), 9, 10 and 12 of the Public Utility 
Holding Comany Act of 1935 (“‘Act’’) and Rules 42 
and 43 promulgated thereunder concerning the 
following proposed transactions. 


1&M, an Indiana corporation, requests authorization 
to merge its generating subsidiary, IMP, a Michigan 
corporation, into itself. IMP was organized in 1971 
to complete construction of and to operate the 
Donald C. Cook Nuclear Plant, consisting of two 
nuclear-fueled generating units, with a combined 
generating capacity of 2,150 megawatts, situated 
near Bridgman, Michigan. It was originally intended 
that these facilities be built and operated by|&M. By 
order dated May 21, 1971 (HCAR No. 17135), |1&&M 
was authorized to transfer the facilities to IMP. All of 
the common stock of IMP is owned by !&M, which is 
IMP’s sole customer. 


The proposed merger will be carried out in 
accordance with all applicable Indiana and Michi- 
gan laws, including provisions under which the 
following will occur upon consummation of the 
merger: (1) title to all property of IMP will become 
vested in |&M; (2) all liens upon the respective 
properties of 1&M and IMP will be preserved 
unimpaired; and (3) 1&M will become liable for all of 
the obligations of IMP. 
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The proposed merger will be consummated pur- 
suant to a Plan of Merger (‘‘Plan’’) to be adopted by 
the Board of Directors of 1&&M. The Plan will provide, 
among other things, that the outstanding shares of 
IMP common stock, all of which are owned by |&M, 
will be extinguished. No authorization or consent by 
any shareholders of 1&M or IMP is required under 
the laws of the states of Indiana or Michigan, nor is 
any required under the corporate charters of the 
merging entities. 


1&M proposed, pursuant to article 14 of IMP’s 
mortgage and deed of trust (‘Deed of Trust’), to 
execute and deliver to the trustee a supplement to 
the Deed of Trust in which supplement I&M, as 
successor to IMP, would assume and agree to pay 
the principal of and interest on the first mortgage 
bonds issued thereunder and would agree to 
perform and fulfill all of the covenants and 
conditions thereof. 


1&M also proposes that it will, subsequent to the 
effective date of the merger and prior to its 
utilization of any property owned by IMP at the 
effective date of the merger as property additions for 
the purpose of authenticating bonds under |&M's 
deed of trust, or for any other purpose thereunder, 
execute and deliver to the trustees under |&M's 
deed of trust a supplement conveying to said 
trustees, subject to the prior lien of the IMP Deed of 
Trust, such properties of IMP as can be utilized by 
1&M as property additions under its deed of trust. 


At March 31, 1979, IMP had outstanding 
$11,000,000 principal amount of notes to banks, 
due 1980, and $69,000,000 principal amount of 
notes held by |&M. It is contemplated that the notes 
due banks will be repaid prior to the effective date of 
the merger, and that the notes held by 1&M will be 
cancelled when the merger becomes effective. 


It is stated that by eliminating the separate 
corporate existence of IMP, the proposed merger 
will simplify the corporate structure of 1&M and of 
the AEP holding company system. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$72,000, including legal fees of $40,000. The 
Public Service Commission of Indiana and the 
Michigan Public Service Commission have autho- 
rized the proposed transactions, and the Nuclear 
Regulatory Commission may have jurisdiction over 
possible amendments to|MP’s operating licenses to 





reflect the merger. No other state or federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 21241), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts inthe record, it is hereby found 
that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT {S ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21295/November 14, 1979 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


(70-5503) 


ORDER AUTHORIZING POLLUTION CONTROL 
FINANCING 


Appalachian Power Company (“Appalachian”), an 
electric utility subsidiary of American Electric 


Power Company, Inc., a registered holding com- 
pany, has filed with this Commission post-effective 
amendments to its application-declaration pre- 
viously filed and amended pursuant to Sections 
9(a), 10 and 12(d) of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rule 44(b)(3) 
promulgated thereunder concerning the following 
proposed transaction. 


By order dated December 10, 1974 (HCAR No. 
18703), Appalachian was authorized to enter into 
an agreement of sale (‘Agreement’) with the 
Industrial Development Authority of Russell Coun- 
ty, Virginia (the Authority’) concerning the finan- 
cing of pollution control facilities (‘Facilities’’) at 
Appalachian’s Glen Lyn and Clinch River plants. 
Under the Agreement the Authority is to issue and 
sell its pollution control revenue bonds (‘Revenue 
Bonds’’), in one or more series, the proceeds from 
which sales are to be deposited by the Authority 
with the trustee (‘Trustee’) under the indenture 
(‘Indenture’) entered into between the Authority 
and the Trustee pursuant to which Indenture the 
Revenue Bonds are issued and secured. The 
proceeds will then be applied to the payment of the 
costs of construction of the Facilities, originally 
estimated at $45,000,000, or, in the case of 
proceeds from the sale of refunding bonds, to the 
payment of principal, premium (if any) and interest 
on Revenue Bonds to be refunded. Appalachian 
conveyed an undivided interest in a portion of the 
Facilities to the Authority, which portion the 
Authority sold to Appalachian under an installment 
sales arrangement requiring Appalachian to pay as 
the purchase price semi-annual installments in 
such an amount (together with other monies held by 
the Trustee under the Indenture for that purpose) as 
to enable the Authority to pay, when due, the 
interest and principal on the Revenue Bonds. 
Jurisdiction was reserved in the order of December 
10, 1974, with respect to the payment of the 
purchase price of the Facilities by installment 
payments insofar as such payments were affected 
by the interest rate or rates of the Revenue Bonds to 
be issued and sold by the Authority. 


By orders dated December 27, 1974, and December 
17, 1975 (HCAR Nos. 18736 and 19303), such 
jurisdiction was released concerning the sales of 
Revenue Bonds in the principal amounts of 
$24,000,000 and $17,000,000, respectively, as 
such sales affected the purchase price to Appala- 
chian. Of the $24,000,000 principal amount of 
Revenue Bonds sold subsequent to the order of 
December 27, 1974, $10,500,000 principal amount 
bearing interest at 8% matures December 1, 1979. 
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By post-effective amendments it is stated that the 
Authority now proposes to issue and sell a series of 
refunding bonds (‘Refunding Bonds”) in the aggre- 
gate principal amount of $11,000,000, the net 
proceeds from the sale of which will be used to 
provide for principal and interest payments required 
for the refunding at their stated maturity on 
December 1, 1979, of $10,500,000 principal 
amount of Revenue Bonds preciously issued by the 
Authority. The Refunding Bonds will be issued 
under and secured by the Indenture and a second 
supplemental indenture, will bear interest payable 
semi-annually at the rate of 9%% per annum, will 
mature November 1, 2009, and will be sold by the 
Authority to E. F. Hutton & Co., Inc., at a price of 
98.5% of their principal amount and resold to the 
public at 100% of their principal amount (resulting 
in an effective interest cost of approximately 9.27% 
per annum). The Refunding Bonds will not be 
redeemable at the option of the Authority before 
November 1, 1989, except under certain circum- 
stances set forth in the second supplemental 
indenture. The Refunding Bonds are subject to 
redemption on or after November 1, 1989, in whole 
at any time or in part on any interest payment date at 
the following redemption prices plus accrued 
interest to the redemption date. 


Redemption Dates 
(Dates Inclusive) 


November 1, 1989 to 
October 31, 1990 
November 1, 1990 to 
October 31, 1991 
November 1, 1991 to 
October 31, 1992 
November 1, 1992 to 
October 31, 1993 
November 1, 1993 to 
October 31, 1994 
November 1, 1994 to 
October 31, 1995 
November 1, 1995 and thereafter 


Redemption 
Price 


103% 
102% 
102 
101% 
101 


100Y% 
100 


The fees and expenses to be incurred by Appa- 
lachian in connection with the proposed transaction 
are estimated at $20,000, including legal fees of 
$15,000. The State Corporation Commission of 
Virginia has authorized the proposed transaction. 
No other state commission and no federal commis- 
sion, other than this Commission, has jurisdiction 
over the proposed transaction. 


Due notice of the filing of said post-effective 
amendments to the application-declaration has 
been given in the manner prescribed in Rule 23 
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promulgated under the Act (HCAR No. 21261), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said application-declaration, as amended, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendments, be, and it hereby is, granted 
and permitted to become effective forthwith, sub- 
ject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21296/November 14, 1979 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 


(70-6225) 


NOTICE OF POST-EFFECTIVE AMENDMENT RE- 
GARDING INCREASE OF SHORT-TERM BORROW- 
INGS AND EXTENSION OF PERIOD OF 
AUTHORIZATION 


NOTICE IS HEREBY GIVEN that Louisiana Power & 
Light Company (‘Louisiana’), a wholly-owned 
subsidiary of Middle South Utilities, Inc., a regis- 





tered holding company, has filed with this Commis- 
sion a second and third post-effective amendment 
to the declaration in this proceeding pursuant to 
Sections 6(a) and 7 of the Public Utility Holding 
Company Act of 1935 (‘Act’) regarding the 
following proposed transactions. All interested 
persons are referred to the amended declaration, 
which is summarized below, for a complete 
statement of the proposed transactions. 


By orders in this proceeding dated December 15, 
1978, January 5, 1979 and July 10, 1979, (HCAR 
Nos. 20832, 20873, and 21141, respectively), 
Louisiana was authorized to issue and sell, from 
time to time until December 31, 1979, notes to 
banks and commercial paper to a dealer in an 
aggregate principal amount of all such borrowings 
at any one time outstanding not exceeding 
$130,000,000, the presently effective loan commit- 
ments from such banks terminating on December 
31, 1979, with loans thereunder maturing not later 
than December 31, 1979, and proposing further 
that no bank loans under any extensions or renew- 
als of such loan commitments and no sales of Louis- 
iana’s commercial paper would be made after June 
30, 1980 or having maturity date after June 30, 
1980 without further authorization from the Com- 
mission on the basis of a further filing by Louisiana. 
As of October 19, 1979, the aggregate principal 
amount of short-term borrowings by means of bank 
loans and the sale of its commercial paper which 
Louisiana has outstanding, as authorized by this 
proceeding, is $73,337,500. 


Louisiana now proposes that the aggregate princi- 
pal amount of all such borrowings that it is 
permitted to have outstanding at any one time be 
increased to $150,000,000 and that the time 
through which such borrowings may be made and 
may mature be extended through December 31, 
1980; and in such connection it has obtained 
increases in the present effective loan commit- 
ments from some or all of the participating banks, 
whereby the respective maximum amounts which 
the banks participating in the bank loans have 
committed themselves to lend through December 
31, 1980 are as follows: 


Maximum 


Name of Bank Amount 


The Chase Manhattan Bank (National 
Association), New York, N.Y..... $ 59,000,000 


Irving Trust Company, New York, N.Y. 15,000,000 
Manufacturers Hanover Trust Company, 
NGWEY GLK AINE Sls dieser cif oneads a 08S 10,000,000 


Whitney National Bank of New Orleans, 
Now Orleans bars es skn ces ces te eens k 8,000,000 


First National Bank of Louisville, 
Louisville, Kentucky 


First National Bank of Commerce, 
New Orleans, Laitins:.. csieiekanceses: 6,000,000 


Bank of Virginia, Richmond, Va 5,000,000 


Hibernia National Bank, 
New: Oridans, ba... o.ccéscc ccoacwiens 5,000,000 


Security Pacific National Bank, 
Los Angeles, Ca 


National American Bank of New Orleans, 
New Orleans Ea: 2. ois. ckcccccssete 2,800,000 


Jefferson Bank & Trust Company, 
Metairie, La 


8,000,000 


The National Bank of Commerce in 
Jefferson Parish, New Orleans, La 


First State Bank & Trust Company, 
Bogalusa, La 


The Bank of New Orleans and Trust Company, 
Rant CES ib 5 tire arcaesice a 500,000 


Central Bank, Monroe, La 


First National Bank of West Monroe, 
West Monroe, La 


First National Bank of Jefferson Parish, 
Gretna: Cas 252 2.24. SoC Ris LISTE: 400,000 


Bastrop National Bank, Bastrop, La. ..... 250,000 


Assumption Bank and Trust Company, 
Napoleonville, La 


500,000 


500,000 


240,000 


American Bank & Trust Company in Monroe, 
MOMROG FUE or tes cces chawe cease ces 100,000 


Bank of Louisiana in New Orleans, 
NOW OnlGaine bas 6 ons hs occa os asses 100,000 


Guaranty Bank & Trust Company, 
Gretna; Gas. Peceinaciemstn et ahiwese 100,000 


Metairie Bank & Trust Co., 
Metairie, La 


Terrebonne Bank & Trust Company, 
Houma, La 


Ouachita National Bank, Monroe, La 
Bank of the South, Gretna, La 
First Guaranty Bank, Hammond, La 


Franklin State Bank & Trust Company, 
Wiritisbore (hair. 256e 2 SA oe 50,000 


Winnsboro State Bank & Trust Company, 
WHIRKSDONO. bao’ <..eccaesccwcs cee er sets 50,000 


Bank of Morehouse, Bastrop, La 


Citizens Bank & Trust Company, 
Thibodaux, La 


100,000 


100,000 
100,000 
100,000 

75,000 


20,000 


TOTAL AMOUNT $129,500,000 
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All of the commitments will terminate on December 
31, 1980, with all loans maturing thereunder not 
later than December 30, 1980. The interest rate 
charged by the Louisiana banks will be the prime 
rate in effect from time to time at The Chase 
Manhattan Bank (N.A.), presently 151%4%. Louisiana 
maintains accounts with such banks and at July 31, 
1979, the balances in such accounts aggregated 
$3,478,331. Although the balances in some of 
these Louisiana accounts may be deemed to be 
compensating balances, most of the accounts with 
the lending Louisiana banks are working accounts 
and fluctuations in their balances do not reflect or 
depend upon fluctuations in the respective amounts 
of such bank loans outstanding. The minimum 
balances customarily maintained in such Louisiana 
bank accounts aggregate $1,473,500. If minimum 
balances of 10% or 20% are required, the respective 
rates of interest would be 16.94% or 19.06%, 
respectively, using a prime rate of 15%%. The 
interest rate charged by each non-Louisiana bank 
will be its prime rate in effect from time to time. 
Each of the non-Louisiana lending banks will 
require a compensating balance with respect to the 
amount of its loan commitment and/or a compen- 
sating balance with respect to the amount of its 
loans to Louisiana outstanding, but in no case will 
such compensating balance or the total of such 
compensating balances exceed 20%. Assuming a 
15%4% prime rate anda 20% compensating balance, 
the effective interest cost on loans from the non- 
Louisiana banks would be 19.06%. All of the other 
statements previously set forth in the amended 
declaration in this proceeding with respect to the 
Louisiana banks and loans to be made therefrom 
and the non-Louisiana banks and the loans to be 
made therefrom, and with respect to the borrowings 
to be made by the sale of commercial paper notes, 
are expected to remain unchanged. 


Louisiana’s construction program contemplates 
expenditures of approximately $285,000,000 in 
1980. Louisiana estimates that it will require 
approximately $244,000,000 of additional funds 
from external sources in order to finance the 
balance of this 1980 construction program. 


It is stated that no special or separate expenses are 
anticipated in connection with the proposed trans- 
actions and that no state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 10, 1979, 
request in writing that a hearing be held on such 
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matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by the post-effective amendment which 
he desires to controvert; or he may request that he 
be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as amended or as it may be further amended, may 
be permitted to become effective as providedin Rule 
23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to aelegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21297/November 14, 1979 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
Four Gateway Center 
Pittsburgh, Pennsylvania 15222 


(70-6377) 


NOTICE OF PROPOSED AMENDMENT OF CERTIFI- 
CATE OF INCORPORATION AND ORDER AUTHORI- 
ZING SOLICITATION OF PROXIES 





NOTICE IS HEREBY GIVEN that Consolidated 
Natural Gas Company (‘’Consolidated”), a regis- 
tered holding company, has filed a declaration and 
an amendment thereto with this Commission 
pursuant to the Public Utility Holding Company Act 
of 1935 (‘‘Act’’), designating Sections 6(a), 7 and 
12(e) thereof and Rules 62 and 65 promulgated 
thereunder as applicable to the proposed trans- 
actions. All interested persons are referred to the 
declaration, which is summarized below, for acom- 
plete statement of the proposed transactions. 


Consolidated proposes to amend its Certificate of 
Incorporation and intends to submit the proposals 
for consideration and adoption by the stockholders 
at a special meeting of stockholders to be held on 
January 14, 1980. Approval by a majority of the 
shares of the company’s outstanding common stock 
will be necessary. 


Presently, Consolidated’s common shareholders 
have the preemptive right to subscribe to new 
shares of common stock, except when such shares 
are authorized by the Board of Directors to be: (a) 
issued to finance the acquisition of operating 
properties or an interest therein or securities of a 
public-utility or natural gas company; or (b) sold to or 
through underwriters who shall have agreed to 
make a prompt public reoffering thereof; or (c) 
issued and sold in connection with an employee 
stock ownership plan whereby the corporation 
would be permitted by federal tax law to fund the 
plan by reducing its taxes in an amount equal to 
such funding; or (d) issued and sold in connection 
with a dividend reinvestment plan available tocom- 
mon stockholders of the corporation. Holders of 
common stock have no preemptive or preferential 
right to subscribe for any such shares of common 
stock, or any securities convertible into common 
stock, or any shares of preferred stock. 


Consolidated now proposes that the company’s 
Certificate of Incorporation be amended and broad- 
ened to permit the Board of Directors to issue and 
sell, without first making an offering to the common 
stockholders on a subscription basis, unissued 
shares of common stock presently or hereafter 
authorized by the company’s Certificate of Incor- 
poration for the financing with original issue 
common stock under Clause (a) of ‘‘the acquisition 
of properties, plant or equipment of any kind or 
nature whatsoever or an interest in such properties, 
plant or equipment or securities of any company, in- 
dividual, partnership or association, engaged in any 
phase of the energy business, gaseous or other- 
wise. 


Also, Clause (c) is proposed to be amended to permit 
the sale of original issue common stock to any 
employee benefit plan, including the company’s 
employee stock ownership plan, system employee 
thrift plans, and such other like plans as may be in- 
stituted in the future. At present, such stock maybe 
issued only in reference to the employee stock 
ownership plan where financed by a reduction in 
federal taxes in an amount equal to such funding. 


In connection with the special meeting of stock- 
holders to be held on January 14, 1980, Consoli- 
dated proposes to solicit proxies seeking the 
affirmative vote of shareholders with respect to the 
above-described amendments to its Certificate of 
Incorporation. 


It is stated that no state or federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions. The fees and expenses 
to be incurred in connection with the proposed 
transactions are estimated at $134,000, including 
printing expenses of $33,000, fees and expenses of 
Morgan Guaranty Trust Company of $57,000, 
charges of $20,000 for proxy solicitation services, 
and charges, at cost, of the system service company 
of $10,000. 


Consolidated has filed its proxy solicitation material 
and requests that the effectiveness of its declara- 
tion with respect to the solicitation be accelerated 
as provided in Rule 62. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 12, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said declaration which he desires to controvert; or 
he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served 
personally or by mail upon the declarant at the 
above-stated address, and proof of service (by affi- 
davit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after 
said date, the declaration, as filed or as it may be 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regu- 
lations promulgated under the Act, or the Commis- 
sion may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate, Persons 
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who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and 
orders issued in this matter, including the date of 
the hearing (if ordered) anc any postponements 
thereof. 


It appearing to the Commission that Consolidated’s 
declaration regarding the proposed solicitation of 
proxies should be permitted to become effective 
forthwith pursuant to Rule 62: 


IT IS ORDERED that the declaration regarding the 
proposed solicitation of proxies be, and hereby is, 
permitted to become effective forthwith pursuant to 
Rule 62. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21298/November 15, 1979 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
New York, New York 


(70-6346) 


ORDER AUTHORIZING HOLDING COMPANY TO 
BECOME BONDED AS SURETY OF PUBLIC UTILITY 
SUBSIDIARY COMPANY 


Allegheny Power System, Inc. (‘Allegheny’), a reg- 
istered holding company, has filed a declaration 
with this Commission pursuant to Sections 12(b) 
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and 12(f) of the Public Utility Holding Company Act 
of 1935 ("Act’’), as applicable to the following 
transaction. 


Allegheny proposes to become bonded as surety to 
the State of West Virginia in such amount as shall 
be determined by the West Virginia Public Service 
Commission (‘“WVPSC") for prompt refund by 
Allegheny’s wholly-owned subsidiary, The Potomac 
Edison Company (‘Potomac’), of all amounts 
Potomac, under certain tariffs filed with the WVPSC 
on June 29, 1979, may collect or receive in excess 
of such rates and charges as may be finally fixed by 
the WVPSC, plus interest at such annual rate as the 
WVPSC may determine by order to be necessary 
and appropriate. The purpose of the proposed trans- 
action is to enable Potomac, as permitted by West 
Virginia law, to begin applying the new increased 
rates prior to completion of the WVPSC's investiga- 
tion, hearing and decision with respect thereto. It is 
expected that the amount of the bond will not 
exceed $14,700,000, which is the estimated addi- 
tional annual revenue that the new rates will pro- 
vide. In the event the amount of the bond ordered by 
the WVPSC should exceed that amount, Allegheny 
will not execute the same until it has filed a post- 
effective amendment hereto, and the Commission 
has issued a further order with respect thereto. 


The fees and expenses incurred by Allegheny in 
connection with the proposed transaction are esti- 
mated at $2,200, including legal fees of $200. No 
state commission and no federal commission, other 
than this Commission has jurisdiction over the pro- 
posed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 21237), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable stand- 
ards of the Act and the rules thereunder are satis- 
fied and that no adverse findings are necesary; and 
that it is appropriate in the public interest and inthe 
interest of investors and consumers that said decla- 
ration, aS amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, per- 
mitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 promul- 
gated under the Act. 





For the Commission, by the Division of Corporate 
© Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21299/November 15, 1979 


In the Matter of 

THE COLUMBIA GAS SYSTEM, INC. 

20 Montchanin Road 

Wilmington, Delaware 19807 

COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 
COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 
COLUMBIA GAS OF MARYLAND, INC. 
COLUMBIA GAS OF OHIO, INC. 


99 North Front Street 
Columbus, Ohio 43215 


COLUMBIA GAS TRANSMISSION 
CORPORATION 

1700 MacCorkle Avenue, S.E. 

Charleston, West Virginia 25314 


COLUMBIA GULF TRANSMISSION COMPANY 
3805 West Alabama Avenue 
Houston, Texas 77027 


7 


COLUMBIA HYDROCARBON CORPORATION 


THE INLAND GAS COMPANY, INC. 
340 - 17th Street 
Ashland, Kentucky 41101 


COLUMBIA COAL GASIFICATION 
CORPORATION 


COLUMBIA GAS DEVELOPMENT 
CORPORATION 


COLUMBIA LNG CORPORATION 


COLUMBIA GAS DEVELOPMENT OF 
CANADA, LTD. 

20 Montchanin Road 

Wilmington, Delaware 19807 


(70-6282) 


NOTICE OF POST-EFFECTIVE AMENDMENT RE- 
GARDING INCREASE OF SHORT-TERM OPEN 
ACCOUNT ADVANCES 


NOTICE IS HEREBY GIVEN that The Columbia Gas 
System, Inc. (‘‘Columbia’’), a registered holding 
company, and certain of its subsidiary companies 
named above have filed a first post-effective 
amendment to an application-declaration filed with 
the Commission pursuant to Sections 6(b), 9, 10, 
12(b) and 12(f) of the Public Utility Holding Company 
Act of 1935 (‘‘Act’’) and Rules 43, 45, and 50(a)(3) 
promulgated thereunder regarding the following 
proposed transactions. All interested persons are 
referred to the amended application-declaration, 
which is summarized below, for a complete state- 
ment of the proposed transactions. 


By orders in this proceeding dated May 18, 1979 
and September 28, 1979 (HCAR Nos. 21053 and 
21233, respectively), Columbia was authorized, 
among other things, to make short-term advances 
on open account to certain subsidiaries. Columbia 
now proposes that such authorization be amended 
to increase the permissable advances to Columbia 
Gas Transmission Corporation (Columbia Trans- 
mission) from $120,000,000 to $180,000,000 and 
to authorize up to $6,500,000 of such advances to 
Columbia Gas Development of Canada Ltd. (Devel- 
opment Canada). These advances will be subject to 
the same terms and conditions as the advances 
made by Columbia to certain other subsidiaries as 
described previously inthis application-declaration. 


The increase of $60,000,000 in advances to Colum- 
bia Transmission is required in order to provide 
Columbia Transmission with sufficient funds to 
finance gas purchases and other normal short-term 
seasonal requirements. At the time of the original 
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filing of the application-declaration, adequate infor- 
mation concerning the cash impact of the Natural 
Gas Policy Act was not available and as a result 
Columbia Transmission’s gas purchase expenses 
were under-estimated. It is now forecasted that an 
additional $60,000,000 of short-term financing is 
required to meet Columbia Transmission’s peak 
requirement. At the time of the original filing of the 
application-declaration, Development Canada 
anticipated issuing common stock to finance por- 
tions of its 1979-80 construction program. The pro- 
posed sale of certain non-utility properties in the 
Beaufort Sea, however, was not forecasted at that 
time. The proceeds of that sale will not be realized in 
time to meet financial requirements of the con- 
struction program. The requested $6,500,000 
short-term advances for Development Canada 
would be a form of bridge financing to be realized 
upon receipt of the proceeds of the Beaufort Sea 
Sale. This will avoid the overcapitalization of Devel- 
opment Canada which would result from the com- 
bined effect of issuance of common stock to finance 
construction and a subsequent sale of working 
interest in the Beaufort Sea properties. 


The fees commissions and expenses to be incurred 
in connection with the proposed transactions are 
estimated at $1,000, composed of service fees of 
Columbia Gas System Service Corporation of $700 
and miscellaneous expenses of $300. It is stated 
that no state commission and no federal commis- 
sion, other than this Commission, has jurisdiction 
over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 10, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said post-effective amendment which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request should be 
served personally or by mail upon the applicants- 
declarants at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date, the application- 
declaration, as amended or as it may be further 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Per- 
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sons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10937/November 13, 1979 


Certain Prima Facie Investment Companies 


ACTION: Proposed rule. 


SUMMARY: The Commission today is proposing for 
public comment a rule which would deem certain 
companies which have more than 40 percent of their 
assets invested in investment securities—and, thus, 
are prima facie investment companies for the 
purposes of the Investment Company Act of 
1940—not to be in fact such investment companies. 
The Commission upon application has granted 
numerous exemptive orders regarding such com- 
panies. The proposed rule would obviate the need for 
issuers to apply for, and the Commission to grant, 
such orders on a case-by-case basis. 


DATE: Comments must be received by January 8, 
1980. 


ADDRESSES: Send comments in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. (Refer to File No. S7-805.) 





All comments received will be available for public 
inspection and copying in the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C., 20549. 


FOR FURTHER INFORMATION CONTACT: 


Mark J. Mackey, Esq. 

Investment Company Act Study Group 
Division of Investment Management 
Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 

(202 272-3045. 


SUPPLEMENTARY INFORMATION: 


The Commission today published for comment 
proposed rule 3a-1 [17 CFR 270.3a-1] under the 
Investment Company Act of 1940 (‘‘Act’’) [15 U.S.C. 
80a-1 et seq.] to deem certain companies meeting the 
statutory definition of the term ‘‘investment 
company” in section 3(a)(3) of the Act [15 U.S.C. 
80-3(a)(3)] not to be investment companies for 
purposes of the Act. Although such companies are, 
prima facie, investment companies under the Act, 
they are not in fact companies primarily engaged in 
an investment company business of the character 
which the Act was intended to regulate. The 
proposed rule was developed by the Division of 
Investment Management's Investment Company Act 
Study Group in the context of its re-examination of 
the regulation of investment companies. 


|. Background 


From time to time, certain companies meeting the 
statutory definition of the term ‘‘investment 
company” set forth in section 3(a)(3)! of the 





Section 3(a)(3) defines the investment company, in 
part, to be an issuer which— 


is engaged or proposes to engage in the 
business of investing, reinvesting, owning, 
holding, or trading in securities, and owns or 
proposes to acquire investment securities 
having a value exceeding 40 per centum of 
the value of such issuer’s total assets 
(exclusive of Government securities and cash 
items) on an unconsolidated basis. 


Act and which are, prima facie, investment 
companies (“prima facie investment companies’) — 
have filed applications with the Commission 
requesting that the Commission issue exemptive 
orders under section 3(b)(2) [15 U.S.C. 80a-3(b)(2)] 
to resolve their status under the Act. Generally, prima 
facie investment companies are either holding 
companies or industrial companies which have a 
substantial portion of their assets invested in 
securities issued by other companies. The 
Commission has granted numerous orders pursuant 
to section 3(b)(2) declaring a company not to be an 
investment company for purposes of the Act, upon 
its finding that the prima facie investment company is 
engaged primarily in a business or businesses other 
than that of investing, reinvesting, owning, holding 
or trading in securities. 


A. Section 3(a)(3) 


Section 3(a)(3) of the Act defines the term 
“investment company” to be any issuer which is 
engaged or proposes to engage in the business of 
investing, reinvesting, owning, holding or trading in 
securities, and owns or proposes to acquire invest- 
ment securities having a value exceeding 40 percent 
of the value? of such issuer's total assets (exclusive 





For purposes of section 3(a), ‘investment securities” 
includes all securities except (A) Government 
securities, (B) securities issued by employees’ sec- 
urities companies, and (C) securities issued by 
majority-owned subsidiaries of the owner which are 
not investment companies. 


2Section 3(b)(2) of the Act, in part, excludes from 
the definition of investment company in section 3(a) 
(3) of the Act— 


Any issuer which the Commission, upon 
application by such issuer, finds and by order 
declares to be primarily engaged in a 
business or businesses other than that of 
investing, reinvesting, owning, holding, or 
trading in securities either directly or (A) 
through majority-owned subsidiaries or (B) 
through controlled companies conducting 
similar types of businesses... . 


3Section 2(a)(41) of the Act [15 U.S.C. 80a-2(a)(41)], 
in part, defines the term ‘‘value’’ with respect to the 
assets of registered investment companies, as used in 
section 3 of the Act to mean— 
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of Government securities and cash items)4 on an 
unconsolidated basis.» The term ‘‘investment 





Footnote 3—Continued 


(i) with respect to securities owned at the 
end of the last preceding fiscal quarter for 
which market quotations are readily avail- 
able, the market value at the end of such 
quarter; (ii) with respect to other securities 
and assets owned at the end of the last 
preceding fiscal quarter, fair value at the end, 
of such quarter, as determined in good faith 
by the board of directors; and (iii) with 
respect to securities and other assets 
acquired after the end of the last preceding 
fiscal quarter, the cost thereof... . 


The definition of ‘value’ in section 2(a)(41) also 
applies to companies which are not registered under 
the Act. See SEC v. Fifth Avenue Coach Lines, Inc., 
289 F. Supp. 3 at 27 n.13 (S.D.N.Y. 1968), aff’d, 435 
F.2d 510 (2d Cir. 1970). 


4The Act does not define specifically the term ‘‘cash 
items.” Although an early draft of the Act defined the 
term to include “cash, bank deposits and current 
accounts receivable,"’ this definition did not appear in 
the bill presented to Congress. Kerr, The Inadvertent 
Investment Company: Section 3(a)(3) of the 
Investment Company Act, 12 Stan. L. Rev. 29 at n.50 
(1959). 


Whether certificates of deposit are to be considered 
cash items or investment securities, for purposes of 
determining whether an issuer holding them is an 
investment company under section 3(a)(3), depends 
on the purpose for which such interests are held, the 
circumstances under which they were acquired, the 
length of the period for which they are held, the 
amount held in comparison with the company’s other 
assets, and any other ‘special circumstances.’’ See, 
SEC v. Fifth Avenue Coach Lines, n. 3, supra, at 31. 
For example, certificates of deposit purchased as an 
integral part of an operating business—such as 
during a transition between lines of business or as a 
result of seasonal liquidity requirements—may be 
treated as cash items. When it cannot be shown 
conclusively that the operating business requires 
substantial liquid assets, however, such deposits may 
be considered investment securities for purposes of 
section 3(a)(3). See SEC v. American Deposit Trust 
Co. [Current] Fed. Sec. L. Rep. (CCH) 996,808 (M.D. 
Fla., Mar. 12, 1979); and staff response to inquiry of 
Josephthal & Co. (Nov. 25, 1974) [1974-1975 
Transfer Binder], CCH Fed. Sec. L. Rep. 80,116. 


5The Act requires unconsolidated financial state- 
ments presumably because consolidation of an issuer 
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securities” is defined in the section as including all 
securities except (A) Government securities, (B) 
securities issued by employees’ securities companies, 
and (C) securities issued by majority-owned subsid- 
iaries of the owner which are not investment 
companies. 





with a subsidiary which is majority-owned, but not 
wholly-owned, will distort the relative value of the 
issuer’s investment securities to its other assets. This 
distortion would occur since consolidation requires all 
the subsidiary’s assets to be included on the issuer's 
balance sheet, regardless of whether the subsidiary 
is wholly-owned. Distortion of the 40 percent 
standard also could occur in consolidating a company 
with a subsidiary which is highly leveraged, since 
section 3(a)(3) looks only to the company’s assets. 
However, it should be noted that any distortion 
caused by leveraging can occur regardless of whether 
the parent has any subsidiaries. For example, a 
company with no subsidiaries which is approaching 
the 40 percent level of investment securities could 
cause itself to become highly leveraged, thus 
decreasing the percentage of the company’s assets 
which are investment securities. However, if the 
transaction is not done for a bona fide business 
purpose other than circumventing the Act's 
provisions, it should not be considered in determining 
the company’s status under the Act. Moreover, such 
a company additionally may be deemed an 
investment company as defined by section 3(a)(1) of 
the Act [15 U.S.C. 80a-3(a)(1)]. 


SGovernment securities are defined in section 2(a)(16) 
of the Act [15 U.S.C. 80a-2(a)(16)], in part, as any 
security issued or guaranteed as to principal or 
interest by the United States. Their exclusion from 
the definition of investment securities allows an 
industrial company to place its current assets in an 
interest bearing medium without being deemed an 
investment company. Congress presumably con- 
sidered these securities to be an appropriate 
short-term use for an industrial corporation’s surplus 
funds. 


An imployees’ securities company is defined in 
section 2(a)(13) of the Act [15 U.S.C. 80a-2(a)(13)] as 
generally, any investment company all the 
outstanding securities of which, other than 
short-term paper, are owned by, among others, 
employees of a company. Such companies’ securities 
may have been excluded from the definition of 
investment securities to encourage employer partici- 
pation in such companies. See sections 6(b) [15 
U.S.C. 80a-6(b)] and 2(a)(13)(E) of the Act. 





Section 3(a)(3) of the Act was based on an 
exhaustive study of 1800 companies.’ It was 





Footnote 6—Continued 


Majority-owned subsidiaries are defined in section 
2(a)(24) [15 U.S.C. 80a-2(a)(24)] as, generally, a 
company 50 percent or more of the outstanding 
voting securities of which are owned by one person. 
Such companies’ securities are excluded from the 
definition of investment securities if they are not 
themselves investment companies, presumably since 
this type of investment is more akin to activities of a 
holding company than an investment company. The 
requirement that the subsidiary not be an investment 
company prevents a company’s circumventing 
section 3(a)(3) by carrying on its investment company 
activities through a majority-owned subsidiary. 


7Hearings before a Subcommittee of the Committee 
on Banking and Currency, United States Senate, 
76th Cong., 3d Sess. on S.3580, at 176 (1940) 
(“Senate Hearings”). Section 3(a)(3) ‘was based on 
a very detailed analysis . . . of every corporation 
which was listed on any exchange in this country.” 
Hearings before a Subcommittee of the Committee 
on Interstate and Foreign Commerce, House of 
Representatives, 76th Cong., 3d Sess. on H.R. 10065 
at 101 (1940) (‘House Hearings’’). 


Section 3(a)(3) has its genesis in the Commission Re- 
port on Investment Trusts and Investment Companies 
which defined the term “investment company,” 
generally, as a company having over 50 percent of its 
assets (exclusive of cash and United States 
Government securities) invested in securities other 
than United States Government securities, and 
securities issued by majority-owned subsidiaries 
which were not investment companies (‘50 percent 
formula’). See Securities and Exchange Commission, 
Investment Trusts and Investment Companies (1939) 
(‘1939 Report’). 


The 50 percent formula constituted a “prima facie,” 
and not the absolute, test of whether a company 
would be considered an investment company. When 
a company’s percentage of non-subsidiary securities 
was less than 50 percent of the company’s total 
assets but approaching that figure, the Commission 
examined all the facts and circumstances to 
determine whether, notwithstanding the company’s 
having had less than 50 percent of its assets invested 
in non-subsidiary securities, the company was an 
investment company. The Commission applied the 50 


intended to serve as a mechanism whereby 
companies holding securities could determine easily 
and quickly whether tay were investment companies 
for purposes of the Act.° Thus, industrial companies 





percent formula to 2000 industrial corporations to 
determine whether it ‘would encompass corporations 
not ordinarily regarded as investment companies.” 
1939 Report at 20. Only ten such companies were 
found to be investment companies under that 
definition. 


The initial draft of the Act submitted to Congress by 
the Commission contained alternative definitions of 
the term “investment company.” One definition, 
which evolved into section 3(a) (3), adopted the 
statistical approach set forth in the 1939 Report as 
the ‘prima facje" test. The other definition, which 
evolved into section 3(a)(1), employed, among other 
things, the ‘‘all the facts and circumstances” 
approach used by the Commission in close cases. 
(Section 3(a)(2) [15 U.S.C. 80a-3(a)(2)], regarding 
face-amount certificate companies, was not included 
in the original draft of the Act.) 


8House Hearings at 101. Section 3(a)(3) is comprised 
of two elements, both of which must be met for a 
company to be defined as an investment company 
under that provision. Fifth Avenue Coach Lines, n. 3, 
supra, at 30. The first element is that the issuer be 
engaged in the business of investing, reinvesting, 
owning, holding or trading in securities. A company 
with an inactive portfolio of securities may be an 
investment company, therefore, if ‘‘owning’’ or 
“holding” investment securities is the company’s 
“business.”” See Fifth Avenue Coach Lines n. 3, 
supra; and Atlantic Coast Line Co., 11 SEC 661 
(1942). The second element is that the issuer own or 
propose to acquire investment securities having a 
value exceeding 40 percent of the value of the 
issuer's total assets (exclusive of Government 
securities and cash items) on an unconsolidated 
basis. 


In this regard, it should also be noted that section 
3(a)(3) differs in many respects from section 3(a)(1), 
which defines the term investment company, in part, 
to be an issuer which is “engaged primarily . . . in 
the business of investing, reinvesting or trading in 
securities.’ Among the differences are: section 
3(a)(1) requires the issuer to be “‘primarily’’ engaged 
in the business of investing, reinvesting or trading in 
securities while section 3(a)(3) requires only that the 
issuer be ‘‘engaged” in that business; section 3(a)(1) 
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having a relatively minor—that is, less than 40 
percent— portion of their assets invested in 
investment securities are not within the scope of the 
definition of the term “investment company” found 
in section 3(a)(3).2 Similarly, notwithstanding the fact 
that more than 40 percent of their total assets are 
invested in securities, many holding companies are 
also outside the scope of that definition since 
securities of majority-owned subsidiaries, which are 
not themselves investment companies, are excluded 
from the definition of the term ‘‘investment 
securities. ”’ 





Footnote 8—Continued 


applies to companies which invest in any type of 
security, while section 3(a)(3) applies only to 
companies investing in “‘investment securities’; and 
section 3(a)(1) does not apply to companies which 
merely “own or hold” securities, while section 3(a)(3) 
applies to such companies. 


SThe Act's legislative history does not explain 
sepcifically the reasons why a 50 percent portfolio 
composition of investment securities test was used to 
define an investment company for purposes of the 
1939 Report, but a 40 percent figure was 
incorporated into section 3(a)(3) of the Act. 
However, it should be noted that the 50 percent 
formula was employed in the 1939 Report only to 
determine whether ‘‘the formula would encompass 
corporations not ordinarily regarded as investment 
companies.” 1939 Report at 20. That standard was 
not used to ascertain whether any companies which 
might arguably be investment companies were 
excluded from the 1939 Report by the 50 percent 
formula. Rather, that determination was to be made 
based on all the facts and circumstances in those 
cases where the percentage of a company’s 
non-subsidiary securities was less than, but 
approaching 50 percent. See n. 7, supra. Thus, 
adoption of a 40 percent figure is not inconsistent 
with the 50 percent figure used for the 1939 Report. 
Indeed, Congress might have believed that neither a 
50 percent nor a 40 percent cut-off point would bring 
ordinary industrial companies within the jurisdiction 
of the Act. This theory is supported by the Act's 
legislative history which indicates that, although the 
40 percent figure was tested extensively to determine 
whether it would bring any non-investment com- 
panies within the purview of the Act, ‘‘very, very few 
companies were caught by this [40 percent] 
formula.” Senate Hearings at 176-177. 


10, holding companies are not outside the section 
3(a)(3) definition. For example, holding companies 
which do business through non-majority owned, 
controlled companies are not so excepted. 
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B. Section 3(b)(1) and Section 3(b)(2) 


Although Congress and the Commission in 1940 
believed that section 3(a)(3) would effectively exclude 
most ordinary holding and industrial companies from 
the Act's prohibitions and regulatory provisions, 
section 3(b)(1) [15 U.S.C. 80a-3(b)(1)] and section 
3(b)(2) were added to further ensure their 
exclusion.'1 Section 3(b)(1) of the Act provides, 
generally, that any issuer which is primarily engaged, 
either directly or through wholly-owned sub- 
sidiaries, in a business other than that of 
investing, reinvesting, owning, holding or trading in 
securities is excluded from the definition of the term 
“investment company,’’ although that issuer 
otherwise would be an investment company as 
defined in section 3(a)(3) of the Act. Section 3(b)(2) 
of the Act provides, generally, that any issuer which 
the Commission finds, and by order declares to be, 
primarily engaged—directly, or through maijority- 





11See House Hearings at 102; Senate Hearings at 
177. The 1939 Report contains no provision 
comparable to section 3(b)(1) or 3(b)(2) of the Act. 
Instead, it adopted a formula, discussed in n.7, supra, 
similar to that found in section 3(a)(3) of the Act. 
Thus, with regard to holding companies, the 1939 
Report excluded from the definition of the term 
“investment company’’ only those companies which 
operated through majority-owned companies. The 
Commission endorsed this approach even though it 
might cause some holding companies—that is, those 
which do business through non-majority owned, 
controlled companies—to be deemed investment 
companies for purposes of the 1939 Report because 
the Commission determined there was a “need for 
studying certain borderline companies even though 
they might not eventually be encompassed within the 
scope of possible legislation.”” 1939 Report at 2. 
Morevoer, the 1939 Report did not provide that 
industrial companies having substantial investment 
securities holdings were excluded from its definition 
of the term “‘investment company.”’ Such a provision 
may have been considered unnecessary since the 
analytical standard used by the 1939 Report (i.e., 50 
percent) was less inclusive than the 40 percent 
mechanical standard adopted subsequently in the 
Act. 


12The term “‘wholly-owned subsidiary” is defined in 
section 2(a)(43) of the Act [15 U.S.C. 80a-2(a)(43)], 
in part, as a company 95 percent or more of the out- 
standing voting securities of which are owned by one 
person. 





owned. subsidiaries, 13 or through controlled com- 
panies! conducting similar types of businesses, '5— 
in a business other than that of investing, reinvesting, 
owning, holding or trading in securities is excluded 
from the Act, although the issuer otherwise would be 
an investment company as defined in section 3(a)(3) 
of the Act. 16 


It should be noted that certain operational differences 
exist between section 3(b)(1) and_section 3(b)(2). 
Section 3(b)(1) is self-operating,!7 while section 
3(b)(2) requires a Commission order. Additionally, 
section 3(b)(1) applies only to companies operating 
either directly or through wholly-owned subsidiaries, 





13The term “‘majority-owned subsidiary” is discussed 
in n. 6, supra. 


14The term “control” is defined in section 2(a)(9) [15 
U.S.C. 80a-2(a)(9)], in part, as the power to exercise 
a controlling influence over the management or 
policies of a company, unless such power is solely 
the result of an official position with such company. 
Obviously, majority-owned and wholly-owned sub- 
sidiaries are ‘‘controlled companies.” 


15The phrase “similar types of businesses’’ was 
included by Congress since a control relationghip, 
involving a “‘more tenuous business engagement” 
than that which exists between a parent and its 
majority-owned or wholly-owned subsidiary, requires 
an additional standard of similarity amongst the 
controlled companies to ‘‘make the reach of the Act 
reasonably comprehensive.’’ American Manufac- 
turing Co., Inc., 41 SEC 415 at 420 (1963). 


16Section 3(b)(1) excludes from the definition of 
investment company in section 3(a)(3) of the Act— 


Any issuer primarily engaged, directly or 
through a wholly-owned subsidiary or sub- 
sidiaries, in a business or businesses other 
than that of investing, reinvesting, owning, 
holding, or trading in securities. 


The text of section 3(b)(2) is found at n. 2, supra. 


17Because section 3(b)(1) is self-operating, while 
resolution of issues raised under section 3(b)(2) 
requires a Commission order, the Commission’s staff 
quite properly has been reluctant to issue ‘’no-action” 
or interpretive letters respecting section 3(b)(1). 


while section 3(b)(2) applies additionally to 
companies operating through majority-owned sub- 
sidiaries and certain controlled companies. These 
differences ensure that “‘special situation investment 
companies”’ are not excluded from the Act's 
definition of investment company. '° Special situation 
investment companies are companies which secure 
control of other companies primarily for the purpose 
of making a profit in the sale of the controlled 
company’s securities.'% Accordingly, they are 
considered to be investment companies for purposes 
of the Act.20 


Critical to a determination of whether a company is 
excluded from the definition of investment company 
by section 3(b)(1) or 3(b)(2) is whether the company 
is “primarily engaged” in a non-investment company 
business.2’ The determination of a company’s pri- 





18House Hearings at 102; Senate Hearings at 178- 
179. 


19}n contrast, a holding company generally secures 
control of other companies primarily for the purpose 
of engaging in the other companies’ line of business. 
For a holding company to be excluded by section 
3(b)(1) or 3(b)(2) from the Act's definition of invest- 
ment company, it must both control the companies it 
claims to do business through and actively exercise 
that control, i.e., it must engage in the 
non-investment company business ‘through’ the 
controlled or subsidiary companies. See, Atlantic 
Coast Line Co., n. 8, supra; and Business Property 
Associates, 12 SEC 845 (1943). 


20Frobisher Limited, 27 SEC 944, at 950 (1948); 
Bankers Securities Corporation, 15 SEC 695 (1944), 
affd, 146 F.2d 88 (3d Cir. 1944). Although a company 
may actively manage its portfolio companies and thus 
appear superficially to be a holding company, an 
examination of its operating history may disclose that 
it is a special situation investment company. Such 
would be the case, for example, if the company had a 
history of buying or selling controlling interests in 
companies. In this regard, the Commission notes that 
a special situation investment company may operate 
by purchasing and selling securities of controlled 
companies, majority-owned subsidiaries or wholly- 
owned subsidiaries. 


21This business may be engaged directly by an 
industrial company. See, e.g., Real Silk Hosiery 
Mills, Inc., 36 SEC 365 (1955); and Hoskins 
Manufacturing Co., 8 SEC 578 (1941). However, 
typically it is engaged indirectly by a_ holding 
company operating through one or more controlled 
or subsidiary companies. 
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mary engagement is a factual issue concerning the 
nature of its business. Relevant criteria for resolving 
this issue are: (1) the company’s historical develop- 
ment, (2) its public representation of policy, (3) the 
activity of its officers and directors,“ (4) the nature 
of its present assets, and (5) the sources of its present 
income.** Of these factors, most significant are the 
character of a company’s assets (as evidenced by the 
percentage of the company’s assets invested in in- 
vestment securities), and the sources of the com- 
pany’s present income (as evidenced by the percen- 
tage of the compeny’s income derived from invest- 
ment securities.)2° In such an analysis, securities of 
controlled companies through which a holding com- 
pany engages in a business other than an investment 
company business effectively are not considered to 
be investment securities. 





22M. A. Hanna Co., 10 SEC 581, 583 (1941). 


23The activities of the officers and directors are 
relevant for determining both control and whether the 
parent company is engaged in a non-investment 
company business “‘through’”’ another company. See 
Business Property Associates, n. 19, supra, at 850. 


24Tonapah Mining Company of Nevada, 26 SEC 426 
at 427 (1947). Although that decision was decided 
under section 3(b)(2) of the Act, the “primary 
engagement” standard set forth in that case also 
appears to be applicable to the identical standard of 
section 3(a)(1) and 3(b)(1). See AVC Corporation 
Investment Company Act Release Nos. 5937 and 
5778 (Dec. 22, 1969, and August 13, 1969); Atlas 
Corporation, 41 SEC 144 (1962); and M. A. Hanna 
Co., n. 22, supra, at 583. 


25Tonapah Mining Company of Nevada, n.24, supra, 
at 427, 430-31. 


26See, e.g., Standard Shares, Inc., Investment 
Company Act Release Nos. 10234 and 10200 (May 9, 
1978, and Apr. 11, 1978); and Newmont Mining 
Corp., 36 SEC 429 (1955). This analysis is necessary 
to exclude holding companies from the Act. For 
example, if a holding company has as its sole asset, 
and receives all its income from, a 40 percent con- 
trolling interest in a company through which it 
engages primarily in a non-investment company 
business, it could be granted an order under section 
3(b)(2), although 100 percent of its assets are 
investment securities and 100 percent of its income is 
derived from these investment securities. 
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Since determining a company’s primary engagement 
involves considering many factors, no specific guide- 
lines can be established for concluding in all conceiv- 
able circumstances whether a company is an 
investment company. As a general rule, however, if a 
company has no more than 45 percent of its assets 
invested in—and derives no more that 45 percent of 
its income from—investment securities, it is primarily 
engaged in a business other than being an investment 
company. Accordingly, it would not appear 
necessary or appropriate in the public interest for the 
en to regulate such a company under the 
Act. 


Il. Discussion 


The Commission proposes to adopt rule 3a-1 under 
the Act which, under specified circumstances, would 
exclude certain prima facie investment companies 
from regulation under the Act. The proposed rule is 
not intended to exclude from the Act all companies 
which could qualify upon application to the 
Commission for receipt of an order pursuant to 
section 3(b)(2) of the Act. Rather, it would exclude 
only those companies whose asset composition and 
sources of income would provide conclusive evidence 
that such companies are not investment companies 
for purposes of section 3(a)(3) the Act. In such 
circumstances, there would be no need for the 
Commission to conduct a formal inquiry into other 
facts and circumstances which may more fully char- 
acterize a particular company’s business.“° However, 





27See, e.g., Standard Shares, Inc., Investment 
Company Act Release Nos. 10234 and 10200 (May 9, 
1978, and Apr. 11, 1978); and United International 
Research, Inc., Investment Company Act Release 
Nos. 7841 and 7797 (May 31, 1973, and May 2, 1973). 
If either or both of these percentages is greater than 
45 percent, all the facts and circumstances will be 
examined in determining the company’s primary 
engagement in the context of an application for an 
order under section 3(b)(2). 


28F or example, it would not be necessary to inquire 
whether controlled subsidiaries are conducting similar 
types of business. It should be noted that the Act 
does not require such a standard regarding 


majority-owned _subsidiaries—apparently _ inferring 
that a company actually does business “‘through” any 
company of which it is majority-owner. The proposed 
rule’s requirement that companies which are not 
majority-owned be ‘‘controlled primarily” by an issuer 
which does business ‘‘through’’ the company 





companies which do not meet the proposed rule’s 
standards nonetheless may be found, pursuant to the 
application process, not to be investment companies 
upon the Commission's determining that the 
attendant facts and circumstances warrant such a 
finding. 


The proposed rule would apply to companies which 
are investment companies solely by virtue of the 
definition stated in section 3(a)(3) of the Act, only for 
that period during which they comply with the rule’s 
standards. Companies meeting the statutory 
definition of the term “investment company” set 
forth in sections 3(a)(1) or 3(a)(2) of the Act as well 
as special situation investment companies would not 
be excluded from the Act's definition of “‘investment 
company” by the rule. 


The exemptive relief which would be provided by 
proposed rule 3a-1 would be conditioned on the 
company’s having no more than 45 percent of the 
value (as defined in section 2(a)(41)(A) of the Act) of 
its total assets (exclusive of Government securities 
and cash items”) consisting of, and receiving no 
more than 45 percent of its net income after taxes 
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provides an identical standard regarding 
controlling such companies. 


issuers 


Of course, an issuer’s complying with the provisions 
of the rule, while excusing it from compliance with 
the Act, would not constitute a determination by the 
Commission as to the business in which a particular 
issuer is actually engaged. 


29F or purposes of determining compliance with the 
proposed rule, cash, coins, paper currency, demand 
deposits with banks, timely checks of others (which 
are orders on banks to immediately supply funds), 
cashier checks, certified checks, bank drafts, money 
orders, traveler’s checks and letters of credit 


generally would be considered cash _ items. 
Certificates of deposits and time deposits typically 
would not be considered cash items absent 
convincing evidence of no investment intent. See 
n.4, supra. 


30Whether capital gains should be considered 
investment income for purposes of determining 
compliance with the proposed rule depends upon 
whether the issuer relies upon such gains as a regular 
source of income. For such purposes, capital gains 


from, securities other than: (1) Government 
securities; (2) securities issued by employees’ 
securities companies; (3) securities issued by 
majority-owned subsidiaries of the issuer (other than 
subsidiaries relying on the exclusion from the 
definition of investment company in section 3(b)(3) of 
the Act [15 U.S.C. 80a-3(b)(3)]81) which are not 
investment companies; and (4) securities issued by 
certain controlled companies through which an issuer 
engages in a non-investment company business. 





realized on sales of investment securities (excluding 
securities of controlled companies through which the 
issuer engages in a non-investment company 
business) generally should be treated as investment 
income. 


31Because of an apparent anomoly, in some 
situations it cannot be determined whether a 
company is an investment company under section 
3(a)(3) without first deciding whether its subsidiary is 
excluded by section 3(b)(3). This latter determination 
may not be made without first determining whether 
the parent is an investment company as defined in 
section3(a)(3) which is entitled to rely on section 
3(b)(1) or 3(b)(2). In deciding whether an issuer is an 
investment company under section 3(a)(3), the 
investment company status of the issuer’s 
wholly-owned subsidiaries should be determined 
without reference to the exclusion from the definition 
of investment company which is provided by section 
3(b)(3) of the Act. 


32These provisions regarding controlled companies, 
which would exclude holding companies from the de- 
finition of investment company, generally codify 
orders granted by the Commission under section 
3(b)(2) of the Act. See n.26, supra. To ensure that 
only holding companies can rely on it, the proposed 
rule incorporates the statutory requirements of 
section 3(b)(1) and section 3(b)(2) that the issuer do 
business ‘‘through” the controlled company. Since 
such an issuer would presumably be more likely to 
maintain an active role in managing its affairs with a 
controlled company—that is, it would do business 
“through” the controlled company—than would an 
issuer which may control jointly another company, 
the proposed rule would require the issuer to 
primarily control the controlled company. The pro- 
posed rule also would require that the controlled 
company not be an investment company. This 
requirement—which is comparable to the require- 
ment in section 3(a)(3) relating to majority-owned 
subsidiaries— prevents a company from avoiding the 
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These asset and income percentages are to be 
determined on an unconsolidated basis, except that 
the issuer shall consolidate its financial statements 
with any wholly-owned subsidiaries. 


TEXT OF PROPOSED RULEMAKING 


It is proposed to amend Part 270 of Chapter II of Title 
17 of the Code of Federal Regulations by adding 
§270.3a-1 as follows: 





Footnote 32—Continued 


Act by merely carrying on its investment company 
activities through a controlled company. See n.6, 
supra. Of course, no persgn may rely on this rule who 
transfers assets to affiliated persons primarily for the 
purpose of avoiding the Act. 


330n an unconsolidated basis, a company’s interest 
in its wholly-owned subsidiary is entered on the 
balance sheet at historical cost plus its interest in the 
subsidiary’s net change in equity since the date of 
acquisition. Such an entry may distort the relative 
current value of the conapany’s investment securities 
in relation to its other assets. If, for example, a parent 
company has a relatively large portfolio of investment 
securities in comparison with ‘ts other assets, the 
company might be considered an investment com- 
pany under section 3(a)(3), although it has extensive 
industrial operations through its wholly-owned 
subsidiaries. 


Accordingly, paragraph (c) of proposed rule 3a-1 
would require a company wishing to rely on the 
proposed rule to consolidate its assets and income 
with those of its wholly-owned subsidiaries for 
purposes of determining the asset and income 
percentages described in paragraph (a) of the rule. 
The 1939 Report indicates instances where the 
Commission believed the nature of a company was 
more accurately reflected by a consolidated 
statement than by an unconsolidated statement. 1939 
Report at 19 n.11. Moreover, paragraph (c) would not 
cause significant distortion of the type discussed in 
n.5, supra, which can occur when all the subsidiaries’ 
assets are included in the issuer’s balance sheet, 
because it would apply only when a subsidiary is 
wholly-owned. Finally, to the extent that paragraph 
(c) would exclude certain holding companies which 
operate through wholly-owned subsidiaries it would 
be consistent with the Act's intent. See House 
Hearings at 102. 
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§270.3a-1 Certain prima facie investment companies. 


Notwithstanding section 3(a)(3) of the Act, an issuer 
will be deemed not to be an investment company 
under the act; 


Provided, That: 


(a) No more than 45 percent of the value (as defined 
in section 2(a)(41) of the Act) of such issuer's total 
assets (inclusive of Government securities and cash 
items) consists of, and no more than 45 percent of 
such issuer’s net income after taxes is derived from, 
securities other than: 


(1) Government securities; 


(2) Securities issued by employees’ securities 
companies; , 


(3) Securities issued by majority-owned 
subsidiaries of the issuer (other than 
subsidiaries relying on the exclusion from the 
definition of investment company in section 
3(b)(3) of the Act) which are not investment 
companies; and 


(4) Securities issued by companies: 


(i) Which are controlled primarily by such 
issuer; 


(ii) Through which such issuer engages in a 
business other than that of investing, 
reinvesting, owning, holding or trading in 
securities; and 


(iii) Which are not investment companies; 


(b) The issuer is not a special situation investment 
company; and 


(c) The percentage described in paragraph (a) of 
this section are determined on an unconsolidated 
basis, except that the issuer shall consolidate its 
financial statements with the financial statements of 
any wholly-owned subsidiaries. 





STATUTORY BASIS: Proposed rule 3a-1 is promul- 
gated pursuant to the provisions of sections 6(c) [15 
U.S.C. 80a-6(c)] and 38(a) [15 U.S.C. 80a-37(a)] of 
the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10938/November 13, 1979 


Definition of Beneficial Ownership in certain Issuers 


ACTION: Proposed rulemaking. 


SUMMARY: The investment Company Act of 1940 
excludes from the definition of investment company 
certain issuers having specified characteristics, 
including that its outstanding securities are 
beneficially owned by not more than 100 persons. 
Beneficial ownership by a company is deemed to be 
beneficial ownership by one person if the company 
owns less than 10% of the issuer’s voting securities. 
For purposes of this exclusion, beneficial ownership 
by a company of 10% or more of such issuer's out- 
standing voting securities is deemed to be beneficial 
ownership by the holders of that company’s 
outstanding securities. Such a determination may 
result in an issuer, which would be otherwise 
excluded from that definition, being considered an 
investment company for purposes of this act. In this 
regard, the Commission is requesting public 
comment on an amendment to a rule under the 
Investment Company Act of 1940 to deem, under 
specified circumstances, a company’s owning 10% or 
more of an issuer's outstanding voting securities to 
be beneficial ownership by one person. As presently 
effective, the rule affords such treatment exclusively 
to a company’s ownership of outstanding voting 
securities of certain small business investment 
companies. 


DATE: Comments must be received by January 8, 
1980. 


ADDRESSES: Send comments in triplicate to George 
A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. (Refer to File 
No. S7-806.) All comments will be available for public 
inspection and copying in the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C., 20549. 


FOR FURTHER INFORMATION CONTACT: 


Mark B. Goldfus, Special Counsel 
(202) 272-2048 


or 


Joseph F. Mazzella, Esq. 

(202 272-2033 

Investment Company Act Study Group 
Division of Investment Management 
Securities and Exchange Commission 
500 N. Capitol Street 

Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion today proposed for public comment an amend- 
ment to rule 3c-2 [17 CFR §270.3c-2] under the 
Investment Company Act of 1940 [15 U.S.C. 80a-1 et 
seq.] (‘’Act), which would deem beneficial ownership 
of 10% or more of the voting securities of an issuer 
to be ownership by one person for purposes of 
section 3(c(1) of the Act [15 U.S.C.80a-3(c)(1)]. The 
proposed amendment was developed by the Division 
of Investment Management's Investment Company 
Act Study Group in the context of its re-examination 
of the regulation of investment companies. 


BACKGROUND 


Section 3(c)(1) of the Investment Company Act of 
1940 excludes from the definition of investment 
company an issuer whose outstanding securities 
(other than short-term paper) are beneficially owned 
by no more than 100 people and which is not making 
and does not propose to make a public offering of its 
securities. This section is intended to exclude from 
regulation under the Act private holding companies 
and private investment companies which are not 
within the Act's purview. ! For purposes of section 





David Schenker, Chief Counsel of the Commission's 
Investment Trust Study that was the basis for the 
legislation enacted as the Act, testified that ‘‘[u]nless 
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3(c)(1), beneficial ownership by a company is 
considered to be beneficial ownership by one person; 
except that, if a company holds 10% or more of the 
outstanding voting securities of the issuer, beneficial 
ownership will be attributed to the holders of the 
owning company’s outstanding securities (other than 
short-term paper). This provision is designed to 
prevent the “easy circumvention”’~ of the Act by 
selling securities of nominally private investment 
companies to intermediary corporate shells which, in 
turn, would sell their securities to public investors. 


The Commission, in rule 3c-2 under the Act, has 
previously determined, in part, that ownership by a 





Footnote 1—Continued 


the company has 100 public stockholders, it is not a 
public investment company within the purview of this 
legislation.” A Bill to Provide for the Registration and 
Regulation of Investment Companies and Investment 
Advisers, and for other purposes: Hearings on H.R. 
10065 before a Subcommittee of the House Commit- 
tee on Interstate and Foreign Commerce, 76th Cong., 
3d Sess. (1940), p. 102 (“Schenker testimony’’). 


2A Bill to Provide for the Registration and Regulation 
of Investment Companies and Investment Advisers 
and for other purposes: Hearings on S.3580 before a 
Subcommittee of the Senate Committee on Banking 
and Currency, 76th Cong., 3d Sess. (1940), p. 180. 


3As stated in the Schenker Testimony, at pp. 102-03: 


In order to prevent circumvention, we have 
said that if any company owns 10 percent of 
an investment-company voting stock, and 
the 10 percent owning company is owned by 
more than 100 people, then you count the 
stockholders of the owning company as 
stockholders of the controlled company. We 
have to adapt this procedure. Otherwise you 
can see what would happen. A _ person 
organizes an investment trust, and has 
another corporation take all of the stock of 
the investment trust, which corporation sells 
its stock to the public. Then technically the 
investment trust has only one stockholder, 
the corporation—but the corporation has 
public stockholders. These stockholders are 
then counted as the security holders of the 
investment trust. 
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company of 10% or more of the voting securities of 
certain small business investment companies may be 
deemed, under specific circumstances, ownership by 
one person “without adversely affecting the public 
investor interest or achievement of the statutory 
purposes of the Act.’’* These circumstances 
generally require that (a) the value of all securities of 
such small business investment companies owned by 
such company do not exceed 5% of its total assets; 
or (b) the small business investment company’s 
securities are owned by a state development corpor- 
ation which was created by the state legislature to 
promote and assist the growth and development of 
the state’s economy on a statewide basis, provided 
that the state development corporation would not be 
an investment company as defined in section 3 or the 
Act. The availability of this rule regarding such small 
business investment companies, which would be 
re-designated as paragraph (a) of amended rule 3c-2, 
would not be affected by the proposed amendment. 


DISCUSSION 


The Commission is proposing to amend rule 3c-2 
under the Act to extend that rule to apply, in certain 
circumstances, to interests in otherwise private 
investment companies in addition to certain small 
business investment companies.% Proposed para- 





4investment Company Act Release No. 2899 (July 
21, 1959), 24 FR 6008 (1959). 


5The Commission’s staff has, in response to requests 
therefor, provided ‘’no-action’”’ assurances to certain 
limited partnerships which stated their intent not to 
register under the Act, although more than 10% of 
the partnership interests were owned by companies 
which, if their ownership of partnership interests 
were attributed to their shareholders, would result in 
having more than 100 beneficial owners for purposes 
of section 3(c)(1) of the Act. The “‘no-action’”’ 
assurances were conditioned on the companies’ 
ownership in the partnership representing no more 
than 5% of the owning companies’ assets, and, 
under some circumstances, representing no more 
than 5% of its income. The assurances apparently 
were prompted by the possibility that where a person 
owns a significant amount of limited partnership 
interests or serves as general partner to the limited 
partnership he may, by reason of such ownership, 
have powers similar to those held by an owner of 
voting securities, and that, therefore, the partnership 
interests may be considered the equivalent of voting 





graph (b) of rule 3c-2 would, for purposes of section 
3(c)(1) of the Act, deem beneficial ownership by a 
company owning 10% of the outstanding voting 
securities of any issuer other than specified small 
business investment companies to be_ beneficial 
ownership by one person if and so long as the value 
of all securities of all issuers who are excluded from 
the definition of investment company by section 
3(c)(1) of the Act owned by such company does not 
exceed 5% of the value of the company’s total 
assets. As has been the case with those situations 
already covered by rule 3c-2, in such circumstances 
the participation of these companies in such issuers 
would comprise a sufficiently small percentage of 
their assets that there would be no public interest in 
attributing their participation to their shareholders. In 
particular, this limitation on the percentage of a 
company’s assets which may be invested in these 
issuers would ensure that such company is not acting 
as an intermediary for issuers to circumvent 
application of the Act. Therefore, it appears that it 
would not be necessary or appropriate in the public 
interest to regulate under the Act such private invest- 
ment media as investment companies. 


However, the proposed amendment would not apply 
insofar as section 3(c)(1) would exclude an issuer 
from being deemed to be an investment company 
under section 12(d)(1) [15 U.S.C. 80a-12(d)(1)] of the 
Act.6 Thus, investment companies contemplating 
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securities for purposes of section 3(c)(1). See staff 
responses to inquiries of WestVen (Apr. 8, 1978), 
Pierce, Lewis & Dolan (Mar. 17, 1972), and 
Devonshire Capital Corporation (Jan. 16, 1976). 


6Section 12(d)(1) of the Act, in part, generally pro- 
hibits a registered investment company from 
purchasing more than three percent of the total 
outstanding voting stock of any other investment 
company, from acquiring securities in another 
investment company in excess of 5% of the acquiring 
company’s total assets, or from acquiring securities in 
other investment companies which have an 
aggregate value of greater than 10% of the acquiring 
company’s assets. These restrictions were added by 
Congress in 1970 to prevent the pyramiding of costs 
and control of investment companies. See 
Investment Company Amendments Act of 1970: 
Report of the House Committee on Interstate and 
Foreign Commerce, H.R. Rep. No. 1382, 91st Cong., 
2d Sess. (1970) at 23. As presently applicable, rule 
3c-2 does not address specifically any concern 
against such pyramiding in recognition of the Small 


purchases of shares of such issuers, or such issuers 
contemplating sales of their shares to registered 
investment companies, would be required to comply 
with the provisions of section 12(d)(1). This require- 
ment would ensure that persons cannot rely on this 
rule to evade those provisions of the Act which gen- 
erally limit the acquisition by a registered investment 
company (or any controlled company thereof) of 
securities issued by any other investment company 
(or any controlled company thereof). 


TEXT OF PROPOSED RULE 


It is proposed that Part 270 of Chapter II of Title 17 of 
the Code of Federal Regulations be amended by 
adding a new paragraph (b) to §270.3c-2 and desig- 
nating the present paragraph as paragraph (a), as 
follows: 


§270.3c-2 Definition of beneficial ownership as used 
in section 3(c)(1) of the Act. 


* * * 


(b) For the purpose of section 3(c)(1) of the Act, 
beneficial ownership by a company owning 10 per 
centum or more of the outstanding voting securities 
of any issuer which is not an issuer described in para- 
graph (a) of this section shall be deemed to be bene- 
ficial ownership by one person if and so long as the 
value of all securities of all issuers (other than any 
issuer described in paragraph (a) of this section) who 
are excluded from the definition of investment 
company by section 3(c)(1) of the Act owned by such 
company does not exceed 5 per centum of the value 
of the company’s total assets; Provided, That such 
issuer nonetheless is deemed to be an investment 
company for purposes of section 12(d)(1) of the Act. 


STATUTORY BASIS: Amended rule 3c-2 is promul- 
gated pursuant to the provisions of section 6(a) [15 
U.S.C. 80a-6(c)] and 38(a) [15 U.S.C. 80a-37(a)] of 
the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








Business Administration’s general prohibitions 
against a small business investment company’s 
providing funds to specified small business concerns 
for purposes of relending or reinvesting. See 13 CFR 
§107.1001. 


SEC DOCKET VOL> 18 NO. 15/959 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10940/November 14, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16342/November 14, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10941/November 14, 1979 


In the Matter of 


UNITED FUNDS, INC. 

UNITED VANGUARD FUND, INC. 

UNITED FIDUCIARY SHARES, INC. 

UNITED CONTINENTAL INCOME FUND, INC. 
UNITED CONTINENTAL GROWTH FUND, INC. 
UNITED MUNICIPAL BOND FUND, INC. 
UNITED HIGH INCOME FUND, INC. 


and 


WADDELL & REED, INC. 
P.O. Box 1343 

One Crown Center 

Kansas City, Missouri 64141 


(812-4528) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANTS FROM THE PROVI- 
SIONS OF SECTION 22(d) OF THE ACT AND RULE‘ 
22d-1 THEREUNDER AND PURSUANT TO SECTION 
11(a) APPROVING AN OFFER OF EXCHANGE 


United Funds, Inc., United Vanguard Fund, Inc., Uni- 
ted Fiduciary Shares, Inc., United Continental 
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Income Fund, Inc., United Continental Growth 
Fund, Inc., United Municipal Bond Fund, Inc., and 
United High Income Fund, Inc. (collectively 
Funds”), open-end investment companies regis- 
tered under the Investment Company Act of 1940 
(‘‘Act’’), and Waddell & Reed, Inc. (together with the 
Funds “Applicants”), each Fund's investment 
adviser and principal underwriter, filed an applica- 
tion on September 4, 1979, and an amendment 
thereto on October 15, 1979, for an order of the 
Commission pursuant to Section 1 1(a) of the Act to 
permit the Funds to offer their shares in exchange 
for shares of United Cash Management, Inc. as de- 
scribed in the application, and pursuant to Section 
6(c) of the Act, exempting Applicants and such 
exchanges from the provisions of Section 22(d) of 
the Act and Rule 22d-1 thereunder. 


On October 19, 1979, a notice was issued (Invest- 
ment Company Act Release No. 10907) of the filing 
of the application . The notice gave interested per- 
sons an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found, on 
the basis of the information stated in the applica- 
tion, as amended, that thé granting of the applica- 
tion is appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provi- 
sions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11(a) of the 
Act, that the proposed exchange offers be, and here- 
by are, approved, effective forthwith; and 


IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the application for exemption from 
Section 22(d) of the Act and Rule 22d-1 thereunder, 
to the extent requested, be, and hereby is, granted, 
effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10942/November 14, 1979 


In the Matter of 


FIDELITY TREND FUND, INC. 


FIDELITY CAPITAL FUND, INC. 


and 


FIDELITY MANAGEMENT & RESEARCH 
COMPANY 

82 Devonshire Street 

Boston, Massachusetts 02109 


(812-4507) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM 
THE PROVISIONS OF SECTION 17(a) OF THE ACT 
AND PURSUANT TO SECTION 17(d) OF THE ACT 
AND RULE 17d-1 THEREUNDER PERMITTING PAR- 
TICIPATION IN PROPOSED TRANSACTION 


On October 11, 1979, a notice was issued (Invest- 
ment Company Act Release No. 10899) of an appli- 
cation filed on July 18, 1979, and amendments 
thereto on September 20, 1979, and October 3, 
1979, by Fidelity Trend Fund, Inc. (‘‘Trend’’) and 
Fidelity Capital Fund, Inc. (‘‘Capital’’), both regis- 
tered under the Investment Company Act of 1940 
(‘Act’) as diversified, open-end, management 
investment companies, and Fidelity Management & 
Research Company (‘‘FMR"), their investment 
adviser, for an order of the Commission exempting 
from the provisions of Section 1 7(a) of the Act, pur- 
suant to Section 17(b) of the Act, the proposed 
merger of Capital into Trend through the exchange 
of shares of Trend at net asset value, for the assets 
of Capital, and for an order of the Commission, 
pursuant to Section 1 7(d) of the Act and Rule 17d-1 
thereunder, permitting FMR and affiliated persons 
of FMR to participate in the proposed merger 
transaction. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order dis- 
posing of the application would be issued as of 
course unless a hearing shouid be ordered. No 
request for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found, on 
the basis of the information stated in the applica- 
tion, that the terms of the proposed transaction, 
including the consideration to be paid or received, 
are reasonable and fair and do not involve over- 
reaching on the part of any person concerned, and 
that the proposed transaction is consistent with the 
respective policies of Trend and Capital and with the 
general purposes of the Act. It is also found that the 
participation by Trend and Capital in the proposed 
merger is consistent with the provisions, poli- 
cies and purposes of the Act and is not on a basis 
less advantageous than that of any other partici- 
pant. Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the 
Act, that the proposed merger of Capital into Trend 
be, and hereby is, exempted from the provisions of 
Section 17(a) of the Act, effective forthwith, and 


IT IS FURTHER ORDERED, pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder, that said 
application to permit FMR and affiliated persons of 
FMR to participate in the proposed merger transac- 
tion be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8920/November 9, 1979 


SEC v. GILBERT, ET AL. 
76 Civil 366 (MEL) (S.D.N.Y.) 


Stephen L. Hammerman, Regional Administrator of 
the New York Regional Office, today announced that 
the Honorable Morris E. Lasker, United States Dis- 
trict Judge for the Southern District of New York, 
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signed a final judgment of permanent injunction en- 
joining Alfonso Simon, Jr. (“Simon”) in SEC v. 
Gilbert, et al., 76 Civil 366 (MEL) (S.D.N.Y.), 
from further violations of the beneficial ownership 
provisions of the federal securities laws, Section 
13(d) of the Securities Exchange Act of 1934 and 
Rule 13d-1 thereunder. Simon consented to the entry 
of the injunction without admitting or denying the 
allegations contained in the complaint. 


For further information, see Litigation Release Nos. 
7254, 8872, 8894, and 8895. 





Litigation Release No. 8921/November 14, 1979 


UNITED STATES OF AMERICA v. DOUGLAS P. 


FIELDS AND FREDERICK M. FRIEDMAN, 76 CRIM. 
1022 (S.D.N.Y.) 


Stephen L. Hammerman, Administrator of the New 
York Regional Office of the Securities and Exchange 
Commission (‘Commission’), and Robert B. Fiske, 
Jr., United States Attorney for the Southern District 
of New York, announced that on November 8, 1979, 
a jury, before the Honorable Charles S. Haight, Jr., 
United States District Judge for the Southern District 
of New York, returned a verdict of guilty against 
Douglas P. Fields (‘Fields’) and Frederick M. 
Friedman (‘‘Friedman’’), president and vice-president 
of TDA Industries, Inc. (“TDA”) on all five (5) counts 
of an indictment which charged violations of Section 
17(a) of the Securities Act of 1933, Section 14(a) of 
the Securities Exchange Act of 1934 and Rule 14a-9 
promulgated thereunder, and Sections 2, 371, and 
1001 of Title 18, United States Code. January 3, 1980 
has been set as the sentencing date. 


Fields and Friedman were each found guilty of 
conspiracy, securities fraud, and making a false state- 
ment, in connection with kickbacks involving TDA 
and its subsidiary, Westcalind Corp. (‘‘Westcalind”’), 
the preparation and filing of an offering prospectus 
and proxy statements for TDA and Westcalind stock 
which failed to disclose the kickbacks. 


Prior to the trial’s commencement on October 9, 
1979: (1) co-defendant Peter S. Davis, Esq., General 
Counsel to TDA, pleaded guilty to one count of con- 


spiracy and one count of securities fraud; (2) 
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co-defendant Eric Berge, executive vice-president of 
Westcalind, died; and (3) the case against defendant 
Alan E. Sandberg was severed (no trial date has been 
set as to him). 


The criminal trial arose out of the Commission’s 
action in SEC v. TDA Industries, Inc., et al., 75 
Civil 4519 (S.D.N.Y. 1976). 


For further information, see Litigation Release Nos. 
7088, 7369 and 7692. 





Litigation Release No. 8922/November 14, 1979 


SECURITIES AND EXCHANGE COMMISSION V. 
SAFETY FINANCE SERVICE, INC., ET AL., CA 
79-4239, Sec. C (E.D. La., filed Oct. 25, 1979). 


Jule B. Greene, Regional Administrator of the Atlanta 
Regional Office of the Securities and Exchange 
Commission, announced that on November 7, 1979, 
the Honorable Robert F. Collins, United States 
District Court Judge for the Eastern District of 
Louisiana, entered final judgments of permanent 
injunction restraining defendants J. A. Porobil, Sr.; 
J. A. Porobil, Jr.; Gregory Porobil; and J. M. Cash, 
Sr., all of New Orleans, Louisiana, from further 
violations of the registration and anti-fraud provisions 
of the Securities Act of 1933, and the anti-fraud pro- 
visions of the Securities Exchange Act of 1934. The 
judgments also impose a trust over the personal 
assets of the defendants, with certain minor 
exceptions, and enjoin them from the waste and 
disposition of their assets pending further order of the 
Court. In addition, the judgments impose a trust over 
certain corporate affiliates of the individual de- 
fendants and/or their interests therein, including 
Checker Cabs, Inc.; Taxi Management Corp. d/b/a/ 
Checker Management, Inc.; Renowned Homes, Inc.; 
Gulf Taxi Service, Inc.; Porobil Enterprises, Inc.; 
Boatmaster, Inc.; Parkside Development Corp.; and 
Reliable Cabs, Inc. (all Louisiana corporations). The 
judgments further provide that the individual defen- 
dants must file an accounting with the Court within 
60 days of the Court's judgment, setting forth all 
monies and loans received directly or indirectly from 
Safety Finance Service, Inc. 


In a separate order entered November 5, 1979, the 
Court entered a final judgment of permanent 





injunction restraining Safety Finance Service, Inc. 
(“SFSI'’), a New Orleans consumer loan company, 
from violations of the registration and anti-fraud 
provisions of the securities laws in connection with 
the offer and sale of its certificates of investment and 
common stock. In addition, on November 5, the 
Court named Ben D. Sisson receiver over the assets 
of Safety Finance Service, Inc. 


In its Complaint and Motion for a Temporary 
Restraining Order filed October 25, 1979, the 
Commission alleged that defendants SFSI, Porobil, 
Sr. and Porobil, Jr. (‘the initial defendants”) violated 
the registration provisions of the Securities Act in 
connection with the sale of SFSI securities, namely 
common stock and certificates of investment. The 
Complaint further alleged that the initial defendants 
violated the anti-fraud provisions of the securities 
laws by making certain material misrepresentations 
and omitting to state material facts including: (1) the 
value of the loan portfolio of SFSI; (2) that SFSI was 
not licensed to accept deposits as a bank or savings 
and loan institution pursuant to Louisiana state law; 
(3) the use of the proceeds; (4) that the value of 
SFSI’s liabilities exceeded the true value of its assets; 
(5) that SFSI could not pay interest to its securities 
holders in the ordinary course of business; (6) that 
approximately 81% of SFSI’s loan portfolio consisted 
of loans to its officers and directors and companies 
that they owned and controlled; and (7) that a sub- 
stantial number of these loans had not been repaid 
when due. On October 25, 1979 the Court entered 
temporary restraining orders against the initial 
defendants, imposed a trust over the assets of SFSI, 
and on October 26, appointed a temporary receiver 
over SFSI. 


On November 2, 1979 the Commission filed its First 
Amended Complaint naming as additional defendants 
Gregory Porobil, counsel for SFSI, a director and 
shareholder, and J. M. Cash, Sr., Vice-President of 
SFSI (“the additional defendants’), and the Court 
entered a temporary restraining order enjoining these 
defendants from further violations of the registration 
and anti-fraud provisions of the federal securities laws 
and imposing a trust over the assets of the additional 
defendants and their corporate affiliates. 


The final judgments were entered upon the consent 
of all defendants. Defendant Cash neither admitted 
nor denied the allegations contained in the Commis- 
sion’s Amended Complaint. 


Further information regarding this action can be 
found in Litigation Release No. 8907, dated October 


ee 30, 1979. 





Litigation Release No. 8923/November 15, 1979 


UNITED STATES v. CHRISTOPHER P. RECKLITIS 
(D. Mass) (Criminal No. 79-256-6) 


Willis H. Riccio, Administrator of the Boston 
Regional Office, and Edward Harrington, United 
States Attorney for the District of Massachusetts, 
jointly announce that Christopher P. Recklitis of Box- 
ford, Massachusetts, on November 6, 1979, pleaded 
guilty to three counts of a twelve count indictment 
returned against him on June 22, 1979. Recklitis, who 
from 1972 to 1975 had been president and a member 
of the Board of Directors of SCA Services, Inc. 
(‘“SCA’’), a New York Stock Exchange listed 
company located in Boston, pled to charges of mail 
fraud and violations of the reporting provisions of the 
federal securities laws. 


The indictment alleged a scheme whereby Recklitis 
caused SCA to advance over $1,000,000 to Carlton 
Hotel Corporation (‘‘CHC’’), a corporation principally 
owned by Recklitis, concealed such advances from 
the Board of Directors of SCA, deceived the auditors 
and stockholders of SCA as to the purpose of the 
advances and caused the filing of false reports with 
the Securities and Exchange Commission (‘‘Commis- 
sion’’) regarding these advances. 


He was also charged with defrauding SCA by 
engaging in a scheme whereby he caused SCA to 
purchase property at inflated prices in purported arms 
length transactions which in fact were transactions 
controlled by him, with a major portion of the 
purchase price inuring to his personal benefit or the 
benefit of CHC and the failure to accurately disclose 
such transactions in reports filed with the 
Commission. 


The Honorable W. Arthur Garrity, United States 
District Court Judge for the District of Massachu- 
setts, has set sentencing in this matter for November 
27, 1979. 





Litigation Release No. 8924/November 15, 1979 


SEC v. P.J. KISCH & CO., INC. 
(D.Minn. 3-79 Civil 528) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange Com- 
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mission, announced that on November 5, 1979, the 
Commission filed a civil injunctive action in the Fed- 
eral court for the District of Minnesota at St. Paul 
naming as a defendant P.J. Kisch & Co., Inc. (Kisch 
& Co.). The pleadings request a temporary restrain- 
ing order, preliminary and permanent injunctions and 
the appointment of a temporary receiver. Kisch & Co. 
of Minneapolis, Minnesota is a broker-dealer regis- 
tered with the Commission since June 1978. 


The complaint alleged that the defendant brokerage 
firm had violated the financial responsibility, 
customer protection and books and records 
provisions of the Federal securities laws and, further, 
that the firm had failed to grant access to its books 
and records to representatives of the Commission for 
the purpose of examination. 


The Commission was joined in the action by the Sec- 
urities Investor Protection Corporation (SIPC), which 
simultaneously filed an application with the court 
requesting a determination for a decree adjudicating 
that the customers of Kisch and Co. are in need of 
protection under the Securities Investor Protection 
Act of 1970 and that the court appoint SIPC as 
trustee for the liquidation of the defendant brokerage 
firm. 


On the same date, Federal Judge Donald D. Alsop 
entered a temporary restraining order and an order to 
show cause, along with the appointment of a 
temporary receiver as requested by the Commission 
and SIPC. A hearing has been set for the Commis- 
sion’s request for a preliminary injunction and request 
by SIPC for the appointment of a trustee at 9:00 
a.m., Friday, November 9, 1979 at the Federal 
Courthouse in St. Paul, Minnesota. 
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